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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JULIO EVANS, 

Plaintiff, 
70 Civ. 4435 (GS) 
vs. 


CALMAR STEAMSHIP CC., 


ORDER GRANTING 
REMITT ITU. 


Defendant. 


Ne Ne ee ee eet 


-——-—e.e &© es we we = 2 2s @e = = = = = 


The jury returned a verdict in favor of the plaintiff 
for $5,000.00 special damages for lost wages and $55,000.00 
for general damages. 

The defendant thereafter filed timely motions for a 
judgment notwithstanding the verdict, for a new trial or, 
in the alternative, for a reduction of the size of the 
judgment because it is grossly excessive. 

Defendant asserts that the evidence failed to establish 
gather nagligence or unseaworthiness. Plaintiff's proof 
did not conwince me, but viewing the evidence and the 
inferences that may be drawn from that evidence in the light 
most favorable to the plaintiff, I cannot say that it was 


insufficient to support a finding of liability. 


I also believe that the evidence on the relationship 
between the accident and the injuries which the plaintiff 
says he suffered appears to be minimal, but here again 
under the applicable rules I cannct say it was insufficient 
to establish the required causal connection between the fal} 
and the injuries. 

Nevertheless, I do find that the size of the verdict 
was unreasonably high and grossiy excessive. For me to 
refuse to reduce this verdict would be a manifest abuse of 


discretion. 


———_—_—_= 


———————ooeeeee———ee— eee eee 


I have carefully considered all the evidence touching 
on damages, and I believe the verdict of the jury was 
excessive to the extent of $20,000.00. I am convinced 
that a juijgment in favor of the plaintiff for $40,000.00 
is the maximum that could be justified under the most favor- 
able interpretation of the facts. 

Therefore, if the plaintiff on or before Monday, 
February 3, 1975, shall serve upon counsel for the defendant 
and file in this case a remittitur of $20,000.00 on the 
verdict and judgment of $60,000.00, defendant's motions for 
a new trial and for a judg aent notwithstanding the verdict 
shall both be denied and an amended judgment for $40,000.00 
plus costs may be entered against the defendant. If the 


remittitur is not so served and filed on or before February 


3, 1975, defendant's motion for a new trial shall be granted. 


Dated this 14th day of January, 1975. 


a 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW Y°RK 


a ad de aioe eminem iperan doe ane x 
JULIO EVANS, 

Plaintiff, : 

~against- 3 ; 

CALMAR STEAMSHIP CO., ; 

Defendant. : 

aR ait Soi ek a cas gh apr efieco ook dan eas Rin tas maton a me se a 


Defendant moves this Court 


70 Civ. 4435 
Honorable Gus Solomon 


Motion for Judgement Not- 


withstanding the Verdict 
Or New Trial. 


to set aside the veraict 


entered into the above entitled action on October 3, 1974, and 


to enter judgement in favor of the defendant in accordance with 


the motion of direct verdict made by 


the defendant at the close 


of the testimony on the grounds as stated then and as set forth 


below. 


In the alternative, defendant moves this Honorable 


Court to set aside the verdict and grant defendant a new trial 


for any or all of the following grounds: 


1. The verdict is contrary to law. 


2. The verdict is contrary to tr weight of the evidence. 


a) Plaintiff failed to establish by a preponderance of the 


. evidence the allegation of the complaint; that the fall 


which occurred on defendant's vessel on May 24, 1968, 


resulted in plaintiff's suffering a tear to the lateral 


meniscus in his left knee. 


b) The only finding by any orthopedic surgeon that plaintiff! 
! 


c) 


e) 


was suffering from a torn lateral meniscus was the 


oe 
a tens 


ing made in March 1974 at the U. S. Public Health Hospital 


in Staten Island, New York. 
The findings of the orthopedic Specialists from May 1968 
up until September 1971 was that plaintiff was suffering 


from arthritis in his left knee. Even plaintiff expert 


i 
orthopedic witness, Dr. Mauer, who examined the plaintit! 


| 
on September 9, 1971 did not find at that time that ploin- 


tiff was suffering from a torn lateral meniscus. 


Dr. Rizzo's findings in September 1971 confirmed the 
findings of the doctors in the . S. Public Health 
Hospital during the period from May 1968 until September 
1971 that plaintiff was suffering from arthritis. 
Detendant established at the trial a cause for artiitis 
of the knees through cross examination of Mr. Evans, and 
the record establishes that Mr. Evans had a history of 
infectious diseases. pr. Rizzo testified that. suc} 
diseases can cause arthritis of the knee. 

There was no substantial evidence introduced at the tria 
to prove that the knee operation proximately caused the 
heart attach. The heart attach occurred ten days after 
the successful knee surgery and the evidence estab] ich--- 
that during this period of time, plaintiff was alsw 
suffering from prostatitis. The opinion ef Dr. Cuth: 
docs not contain an offirmative finding that the heart 


attach was caused |! ‘he Knee operation but rather: 4 


Statement that it may be. Dr. Cutler in express.--9 his 

opinion had before him the medical records of the U. »5- 

Public Health h ital] and if he was certain as t% the 
3% VYne verdict in the sun ¢ 355,000 and $5,000 is cre 

excessive and unreasonable under the evidence. 

a) Plaintiff's testimony failed to est-blish that he missed 
“mployment for any specific period of time due to the 
alleged injury. The record clearly shows that from the 
time of the fall in May 1968 up and through 1973, rplain- 
tiff worked aboard ocean going vessels. Flaintiff. cid 
not corroborate his testimony as to loss earnings with 
any evidence to prove that he went back to Puerto Rico 
to rest his knees. On the contrary, under cross exam- 
ination 1d when faced with his statement given at his 
Geposition i.. September 1971, plaintiff admitted he would 
perioéice.ly go on vacation. His testimony at the trial 
confirmed that he received from his union vacation pay. 

b) Plaintifi's a*torney, during his summation to the jury, 
admitted hat no definite number of days were establish- 


’ 


ed and as the jury to use its jucgement in an avarding 
lost wag 
:) As to the $55,000, the jury should not have awardec that 


sum or any sum, as plaintiff failed to prove by prepond- 


erance of the evidence the allegation cof the complaint. 


FULLER, LAWTON & MOYLES 
17 Battery Place 

New York, New York 10004 
(344-6100) 


TO: Paul C. Matthews 
Attorney for Plaintiff 
Office and P. O. Address 
11 Broadway 
New York, New York 10004 
(344-1936) 


fh, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 


JULIO EVANS, : 
Plaintiff, : 
~against- 3 70 Civ. 4435 
CALMAR STEAMSHIP CO., 3 Honorable Gus Solomon 


Defendant. : 


MEMCRANDUM IN SUPPORT 

OF DEFENDANT'S MOTIO?. 

FOR JUDGEMENT NOV OR A 
NEW TRIAL 


Preliminary Statement 


As the facts and the « viceuce of this case are well 
known to the court, this me» »randum will only deal with the 
legal questions in issue. 


POINT 1 
He KKK 


PLAINTIFF FAILED BY A PRE- 
PONDERANCE OF THE EVIDENCE 
TO ESTABLISH NEGLEGENCE AND 
OR UNSEAWORTHINESS. 

It is an accepted principal of law that the owner of a 
vessel is not required to provide an accident free vessel but 
only one was resonably fit for its intended use. Hill v. 
Flota Mercante Grancolombiana, S. A. 267 F. Supp. 380 (D.C.La 
1967). Seitz v. M.V. The Captantonis 203 F. Supp. 723 (D.C. 
Ore. 1962). 


Pg. 2 (continued) 


Further, a mere accident does not establish unsea- 
worthiness. Logan v. Empresa Lineas Maritimas Argentinas 
353 F. 2d. 373 (C.A. Mass.1965). 

The fact that an accident occurs and a seaman is 
injured while using auppurtenance in the performance of 
his duties cannot, without more, establish that the vessel 
is unseaworthy. Mosley v. Cia. Mar. Adra, S.A. 314 F. 2d 
223 (C.A.N.Y. 1963). 

In Denaro v. U. S. 337 F. 2d. 275 (C.A.N.Y. 1964) in 
a case not dissimilar to the instant one, the court held 
that there was nw negligence and the ship was not unseaworthy. 
‘ype also Goodrich v. Cargo Ships & Tankers, Inc., 241i F. Supp. 
332 (D.C. La 1965). 

The testimony establishes that Evans was given notice 
of the open hatch prior to performing his duties. It is 
clear from the evidence that the danger was known and obvious 
to Evans. The court held in Silver v. American Export Isbrandtsen 
Lines, inc., 310 F. Supp. 681 (D.C.Va. 1979, that warnings 
are not necessary if the danger is obvious. The defendant 
herein more than performed its duty to Evans by piacing him 
on notice of the damger. See also Kiesel v. American Tranding 
& Production Corp. 347 F.Supp. 673 (D.C. Md. 1972) Oswalt v. 


Williamson Towing Co., Inc. 357 F. Supp. 304 (D.C. Miss. 1973). 


Pg. 3 (continued) 


The plaintiff had the burden cf proving that the 
fall was the proximate cause of the injury alleged. 
Liability cannot be predicated on mere conjecture or 
speculation as to the proximate cause of the injury. 
Armstrong v._Ccmmerce Tankers, Corp. 311 F. Supp. 1236 
(D.C.N.¥. 1969) aff. 423 F. 2d 957. 

In the case of Connorton v. Harbor Towing Corp. 
237 F. Supp. 63 (D.C.Md 1964) the court held that the 
evidence was insufficient that a blow to the engineers 
chest was the proximate cause of tuberculosis one year 
later. In the instant case, the evidence was insufficie1. 
to establish that the fall in May 1968 was the proximate 
cause of the meniscus injury diagnosed by Dr. Mauer in 
September, 1971, whic’: diagnosis Dr. Mauer admitted at the 
trial was incorrect. The court will recall that in Sept- 
ember 1971, Dr. Mauer positively diagnosed a medial meniscus 
but the surgery ir April 1974 was for a lateral meniscus. 
It is submitted that the evidence as to proximate cause was 
speculative and mere conjecture (see also Cumberland v. 
Isthmian Lines, Inc.) 282 F. Supp. 217 (D.C. La 1967). Dr. 
Rizzo was unequivocal in his testimony that in 1971, the 
plaintiff was not suffering from any meniscus injury, but 
merely arthritis. Dr. Rizzo's examination confirmed the 
findings at the Public Health Hospital that the plaintiff 
suffered from an arthritis condition. Dr. Rizzo testified 
in his opinion the lateral meniscus tear found at the U. S. 
Public Health Hospital in April 1974 must have been caused 


by some event which occurred after the exajiinations in 


Pg. 4 ‘continue |) 


September 1971 by Dr. Mauer and Dr. Rizzo. Plaintiff's 
evidence was only a mere scintilla as to the lateral 
meniscus found by the doctors at the Public Health 
Hospital. The evidence as to the heart coiidition after 
the operation does not approach being even a mere scintilla. 
Diddlebock v. Alcoa Steamship Co., Inc. 237 F. Supp. 538 
(D.C. Pa. 1966). 
POINT  _« 
THE JURY'S VERDICT OF $55,000 
FOR THE INJURY INCLUDING PAIN 
AND SUFFERING, AND $5,000 FOR 
LOST WAGES WAS EXCESSIVE. 
If the court finds that the vesses was unseaworthy, 
and or the defendant negligent, it should reduce the jury 
virdict or set it aside as being excessive. 
There was no evidence introduced that as a result of 
th~ operation plaintiff suffered any percent of disability. 
That is, there is no evidence that plaintiff will have a 
5%, 10% or even greater disability to his left knee because 
of the removal of the lateral meniscus. 
Further, if in fact Dr. Mauer was correct in diagnosing 
a meniscus injury in September, 1971, plaintiff did not take 
any steps to correct the injury at that cime, nor prior to 
the operation in 1974. It must be remembered, that plaintiff 
entered the Public Health Hospital in April 1974 not for a 
knee injury, but for the unc:-mfortable and painful condition 
of prostatitus. Listed on the following page are a series of 
cases which awarded damages in a lesser amount than was found 
by the jury in the instant case and each one of the cases listed 


on the foilowing page, the plaintiff suffered substantial other 
Pa. 2 (continyed_ 


injuries besides damage to the knee. 


1. Ray v. Jackson 
19 Cal. App 2d 445 ($18,000) 


wv 


2. Fields v. Kansas Cit 
377 S.W. 2d 528 ($14,000) 


3. White v. Rapid Transit Line, Inc. 
391 P. 24 148 ($8,081.50 


4. Smith v. Bowater 
-S. Co. 339 F. Supp. 399 ($12,000, Longshoremen) 


Ss 
5. Scott v. S.S. Ciudad Ibacve 
85. F. Supp. 613, Affd. 426 F. 2d 1105 ($13,949, Longshoremen) 


N 


6. McDaniel v. Louisiana & A. R. Co. 
I94°So. 24119 ($7,500) ~ ~— 
There are, of course, many other cases that can be cited 
as to excessive verdicts. 
As to the award of $5,000 for loss of earnings, there 
was not any proof submitted that plaintiff actually lost 
earnings due to the alleged injury. The only evidence was 
Plaintiff's own statement that he took time off to rest his 
knee. However, during the trial plaintiff did admit that during 
the pericd from May 1968 through 1974, he did work aboard many 
ocean going vessels. The court will recall that he was questioned 
with respect to his medical record and union physicals which he 
was required to take each year in order to sail aboard American 
flag vessels. As a matter of fact, plaintiff admitted that he 
took vacations periodically and why should defendant have to pay 
for lost wages when plaintiff was on vacation. 
Respectfully submitted, 
FULLER, LAWTON & MOYLES P.C. 
Attorney for defendant 


17 Battery Place 
New York, New York 10004 


Philip V. Moyles 
of Counsel 


,2W i a rT me 5st —- } r Se . > 
ows, ecormey at Lew, il Broadway NeV Yor 


44-1936 


Jenuary 29, 1975 


The Honorable Gus J. Solomon 

U. S, District Judge 

Chambers 

U, S&S. Court House 

Portland, Oregon 97205 

Re: Evseos v. Calmer 
70 Civ. 4435 


Jear Judge Solomon: 


tT an io receipt of a copy of your decision on cefendant's motion 
for « new trie] in the cese of Evans v. Calmar. before advising 
Mr. Evane as to the edvisability of accepting the remitt.tux 

or undcerening A recond tricl, © woula like te heve the trenscript 
of the trial. Please let me know whether the reporter made 4 
tranecript fer you, If not, would vou kindly either refer thie 
letter to him or turnish me with his address so thar i may request 
the trenscrirt. 


l assume thet a new trial would be on the issue of demages only, 
althougt your decision does not clearly state that this is 80. 


ln the event that the determination is to heve #4 new trial, chen 
I would respectfully request thet the issue of maintenance be 
left for the jury in thet trial who will be in a better position 
to pase con it witt the additional passage cf time to eesiet them 
in arriving at the question of maximum cure. 


Respectfuliy yours, 


. J/s/ Panl C. Matthews 
PCM/ zd 


ec: FUTLER, LATO: \ MOYLES, ESQS. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF OREGON 
PORTLAND, OREGON 97205 


GUS J. SOLOMON January 22, 1975 


SENIOR JUDGE 


Mr. Paul C. Matthews, 
1l Broadway, 
New York, N. Y. 109004, 


Dear Mr. Matthews: 


Re: Julio Evans v. Calmar Steamship Co., 


‘S.D.N.Y.) 70 Civ 4435 (Gs) 


I did not ask the reporter to prepare a transcript of 
the evidence adduced at the trial. If you want one, please 
get in touch with the reporter directly: 


Mr. Jerry C. Harris, 

Room 230, 

United States Court House, 
Portland, Oregon 97205. 
(Telephone: (503) 221-3113) 


I am sure he can get it out for you without delay, but 
if you need a few additional days within which to decice 
whether you want to accept the remittitur, that will be all 
right with me. 


At the present time I am inclined to grant a new trial 
on the issue of damages only, but before making up my mind, 
I would like to hear from counsel for the defendant. 


If there is an issue on maintenance, I will leave it up 
to the judge who retries the case to determine how it should 
be handled. If the case is retried, I will not retry it. 


Yoursstru 


Gus J. Solygmon 


P.S. I will be in New York on Tuesday and Wednesday, January 
28 and 29. If you and Mr. Moyles can get together and agree 
on a convenient time, I would be glad to take up with you any 
issue that you think I should decide. You can leave a message 
at Judge Milton Pollack's office. 


cc: Mr. Philip V. Moyles 
Mr. Raymond K. Sexton 


UNITED STATES DISTRICT COURT 


DISTRICT OF OREGON 
PORTLAND, OREGON 97205 


GUS J. SOLOMON April 5, 1975 


SENIOR JUDGE 


Mr. Paul ©. Matthews, 
11 Broadway, 
New York, N. Y. 10004, 


Mr. Philip V. Moyles, 
Fuller, Lawton & Moyles 
17 Battery Place, 

New York, N. Y. 10004, 
Gentlemen: 


Re: Julio Evans v. Calmar Steamship Co., 


(S.D.N.¥.) 79 Civ 4435 (GS) 


I acknowledge receipt of Mr. Moyles' letter of April 
lst, requesting a new trial on the issue of liability as 
well as damages. 


I am of the opinion that the new trial should be con- 
fined solely to the issue of damages. 


Yours truly, 


JVB oberon 


Gus J. Solomon 


cc: Mr. Raymond K. Sexton 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eaooenneanraeaeeoaoaeaneaaeee J 


JULIO EVANS, 
Plaintiff, 70 Civ. 4435 GJs 
- against - (Judge Cannella) 
CALMAR STEAMSHIP CO,, 
JUDGMENT 
Defendent, H 75, ae 


The issues in the above case having come on for trial 
on October 2, 1974 before the Honorable GUS J. SOLOMON and a 
jury, and che jury having rendered its verdict in favor of the 
plaintiff in the emount of $60,000, and defendant having moved 
for a new trial and the Court having rendered its decision on 
January 14, 1975 granting a new trial unless plaintiff file a 


remittitur of $20,000 of said verdict, and the time for filing 


esid remictitur having been extended by the Court with che consent 
of the parties until April 24, 1975; and the plaintiff on April 2 


1975 having filed a remittitur under protest without prejudice 


te . right of either party tu appeal therefrom, it is hereby 


ORDERED, ADJUDGED and DECREED that plaintiff have judgment 


againet the defendant in the sur of $40,000 plus ccsts,. 


Dated: New York, N, Y,. 
fy) 9 /4 1975. 


| 


| UNITED SIATES DISTRICT COUR? 
SOUTHERN DISTRICT OF NEW YORK 


@e@rereeedeeseseed”aeees230a2eene22 7 4 > 4 


JULIO EVANS, 
Plaintiff, 
- against - NOTICE OF APPEAL 
| CALMAR STEAMSHIP CO., 70 Civ. 4435 JMC 
Defendant. 


Gi a a ta i ie i cakes ae x 

Notice ie hereby given that plaintiff appeals to the 
| United States Court of Appeals for the Second Circuit from a 
judgment entered herein on May 24, 1975. 


| pated: New York, N. Y. 
June 2, 1975 


PAUL C,. MATIHEWS 

Acttomey for Plaintiff 

Office and P.O. Address 

1l Broadway 

New York, N. Y. 10004 
344-1936 


| TO: FULLER, LAWION & MOYLES, ESQS. 
Attorneys for Defendant 

17 Battery Plece 

New York, N. Y. 10004 
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The knee was irrigated with sterile Saline, The synovialand ileotibial band were 
closed ina routine fashion and #3-0 ethilon sutures were placed in the skin and 
covered with adaptic dry sterile dressing, Sterile Webril and a Jones dressing. 
The pat ent tolerated the procedure well, The tourniquet was released after ap- 


proximately fifteen minutes. The patient was returned to the Recovery Room in 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


atrnteineninen Jb eenwonnnemamammemamnwintg 
JULIO EVANS, 3 
Plaintiff, : 

-vs- : 70 Civ. 4435 


CALMAR STEAMSHIP COMPANY, 
[EXCERPTS] 
Defendant. 3 


HON. JOHN M. CANNELLA, 
District Judge. 


New York, N. Y. 
April 23, 1975 - 2:00 p.m. 


Appearances: 


PAUL C. MATTHEWS, ESQ., 
Attorney for plaintiff. 


FULLEN, LANTOW & MOYLES, ESQS., 
Attorneys for Defendant; 
By: PHILIP V. MOYLES, ESQ., of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS, 1.5. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


2 | {At 2:50 p.m. a jury of six jurors and one | 
3 alternate were duly impaneled and sworn.] | 
4 THE COURT: The case has different stages in | 
5 it. We have just completed the first stage, which is called | 
6 | the selection of the jury. The lawyers get an opportunity | 
7 to talk to you twice during the course of the trial. The | 
8 | first time is called the opening, which is the next phase 
9 of this case. | 
} | 
/ 10 After they open to you, then the testimony is | 
v 11 taken, and after the testimony is taken, then the lawyers 
12 get a chance to talk to you a second time, which is called 
13 | the summations. 
14 | After that, the Court will give you the law in ! 
15 this case, and after that you will go out to the jury room | 
16 | and deliberate. There is a jury room behind here, and 
17 | before we get finished today the Clerk of the Court will 
18 | show you where it is. | 
19 | Every time we part company, when you come back, | 
2 please go to the jury room and wait there until you are : 
21 | called and the Clerk will come and get you. l 
oe Under the law I am obliged to tell you every bia 
A) we part company that you may not discuss the case amongs 
24 yourselves nor with anybody else or form or express an 
25 opinion in this matter until it is submitted to you for your 


| 
| 
| 


x &§ 8 B 


3 els: 
decision. 

We will start in the morning at ten o'clock. We 
will go to one. We will reconvene at 2:15 and we will 
continue on until about 4:39 or five o'clock, if we have 
to, but never later than five, unless we have to stay late 
for the witness. This case, as I understand from the 
lawyers, shouldn't take more than two or three days at the 
outside. You may proceed, 


{End of excerpt. ] 
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2 JULIO EVANS, | 
3 , 
-vs- 70 Civ. 4435 
4 CALMAR STEAMSHIP COMPANY. 
5 
P April 24, 1975 
| 
. {10:00 a.m.] | 
| 
8 a - ais 
? | 
9 | (In the courtroom in the absence of the jury) 
0 THE COURT: In looking over this case last 
a night and in finding out what Judge Solomon had done in | 
| 
12 


| this case I became quite concerned with the fact that in | 


my Opinion there's never been any determination of what the | 


13 

4 contributory aspect or the comparative negligence aspect 
of this case concerned. Judge Solomon submitted it to the | 
jury on a very general charge. There were no special ‘™n- 
terroga »ries indicating what, if any, percentage the | 
plaintiff was at fault himself, and under the circumstances 


I think that issue should be presented to the jury. They 
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19 

simply can't come in with an amount and say this 3s it, | 
21 because there still remains open the question of whether ) 
2 or not in fact he himself contributed in any degree to the 
2 happening of the accident. 
» MR. MATTHEWS: Your Honor, the order of Judge | 
95 Solomon is quite specific -- 


“ 
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THE COURT: I couldn't care less what he ordered 
The fact of the matter is that his charge to the jury was 
a qeneral charge. There were no special Interrogatories; 
there is no showing whether the jury took of 10 percent, 
5 percent, no percent or 50 percent. And I can't see how 
this jury can assess damages unless they determine what 


percentage he himse.f contributed to the happening of the 


accident particularly in light of the way this accident 
happened. I just can't see it. | 
The only thing I can see is that you have got 


to present to this jury at happened at the time of the 


accident, and then they would have the chore of determining 
what, if any, amount they should subtract from the total 
verdict as a result of his own conduct. I can't see it 
any other way. 
MR. MOYLES: Your Honor, I concur with you 
100 percent. I raised this question with Mr. Matthews 
after our meeting a Wednesday when we had the conference, 


and I was going to make an application to that point for a 


directed instruction on that charge. 


THE COURT: How can I instruct them if they 
don't know a thing about what happened at the time of the 
accident? 


| 
MR. MOYLES: Of course, I think that may be a 
| 
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joinu burden and I was going to get into that more and more. 
But he didn't go into any part of it on direct. 

THE COURT: I don't know. I cannot do this, 
I cannot submit to this jury a request for them to come 
in with an amount of damages when they are missing one 
very essential element in the question of damages. 

MR. MATTHEWS: Your Honor, this precise question 
was submitted to Judge Solomon, who determined that the 
new trial should be on the issue of damages only. 

THE COURT: I cannot accept it. He is a col- 
league and I respect his judgment, and I think he is one 
of the greatest judges I have met. But on this point I 
can't agree with him. I cannot understand how he figured 
out what this jury did as far as the plaintiff's own conduct 
is concerned. He gave a very general charge on the :aw, 
and he gave a charge as far as comparative negligence is 
concerned, though he never found out what, if any, com- 
parative negligence there was as a result of the jury's 
verdict. I don't know. 

Can you tell me whether they found him to be 
100 percent entitled to a verdict or 50 percent entitled 
to a verdict, or 10 percent? 

MR. MATTHEWS: They necessarily had to find no 


contributory negligence -- 
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THE COURT: Oh, absolutely not. On the state 
of the facts of this, a man backing up in the middle of 
the night passed an open ing which he himself is supposed 
to be supervising, he is a boatswain and he is supposed to 
be telling these other fellows what he do and he doesn't 
know the condition there. If he didn't know the condition 
there, what is he doing there? I just can't buy that. 

I respect my colleague, but I can't do that. 

MR. MOYLES: Your Honor, I will find in the 
transcript of the first trial that Mr. Evans admitted that 
he had knowledge that this hatch was open because he dis- 
cussed the situation with the mate prior to the incident. 

THE COURT: I cannot find that this jury found 


that he was a hundred percent entitled to the verdict on 


the state of the case. Even though Judge Solomon said that, | 


I cannot accept it. 

MR. MATTHEWS: In view of your Honorc's ruling 
the entire preparation of this trial has been with my 
understanding of Judge Sclomon's order. 

THE COURT: I can understand that, and I would 
declare a mistrial if you want it. Or, you can put him 
on and go through the action and then let him explain to 
this jury what happened, and the defendants can bring in 
anybody they want on that particular point. Only his own 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, NY. — 791.1020 


5 elsr 


conduct. Their liability has been established. 

The question is how much would they have to 
subtract, if anything. It could be that they would sub- 
tract nothing, I don't know. 

MR. MATTHEWS: Could I have a moment, your 
Honor? 

THE COURT: Yes, go ahead, Mr. Matthews. 

(Pause. ] 

MR. MATTHEWS: I would respectfully ask that 
your Honor declare a mistrial. 

THE COURT: Under the circumstances of this 
case I will declare a mistrial because 7 don't think it 
fair to the defendant to proceed in this fashion, because 
I do think that the question of whether or not his own 
conduct in any way contributed to the happening of this 
accident, and the percentage of it, if there be any, is 
very relevant to the determination of damages in this case. 
I find that the liability has been established as far as 
the defendant being liable, but I am unable to ascertain 
what, if any, percentage the jury in fact found because 
of the general verdict. 

MR. MOYLES: Your Honor, Mr. Evans is here. | 
I do not intend to call any witnesses at all on this con- 


tributory negligence aspect. I think his testimony is 
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sufficient.for the jury -- 

THE COURT: Why don't you take an adjournment 
until Monday and prepare him and come in on Monday, and 
we'll go before this jury? 

MR. MATTHEWS: Your Honor, I would prefer a 
mistrial because the way that the evidence has gone in 
it is completely out of order -- 

THE COURT: No, I don't think that is fair to 
the defendant. I will give you till Monday to prepare it. 
I don't see why you need anybody else except Evans. I am 
not going to lose all this time which we ave already 


expended in this fashion. I will put the case over until 


Monday if you want until Monday, or I will put the case over 


until tomorrow, whichever you prefer, because I am going to 
continue on here because I am going to instruct this jury 
on comparative negligence, 

MR. MATTHEWS: Your Honor, I would like to 
request a conference with the Court. I have just this littl 
problem. I have a ten o'clock ca.l before Judge Weinfeld. 

THE COURT: How are you going to go ahead 
here -- 

MR. MATTHEWS: Your Honor, I have my daughter 
here. She's never been before a judge or anything like 


that. Perhaps my adversary can take care of answering 
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the matter before Judge Weinfeld, and I would appreciate 
it if we could have a few minutes before the Court, or 
maybe we could discuss it now. 

THE COURT: All right. Go up to Judge Weinfeld 


and come back again. 


[Pause.] 
THE COURT: Do you mean the question of com- 
promise? 
MR. MATTHEWS: Yes, your Honor. 


THE COURT: Sure. Go up to Judge Weinfeld and 

come back again. 
(Pause. ] 

THE COURT: The following has happened in this 
case: Last night, upon preparing to charge this jury and 
to look into the various aspects of the damage question, 
the Court, upon close examination of what has happened 
here has found out as follows: 

The case was tried before Judge Solomon on the 
charge which was a very general charge, and the jury came 
in with a verdict which was around $60,000. The judge then 
upon the rendering of the verdict ruled upon the motion 
and made a decision that the liability had been established 
in favor of the plaintiff, but that the amount in his 


opinion was excessive and therefore he made a remittitur 
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2 | for a new trial unless $40,000 was agreed upon by the | 
3 | parties. | 
4 | The parties did not agree on this amount. 
| 
5 | However, in the general verdict which was rendered by the | 
6 jury before Judge Solomon there was no special Inter- 
7 } rogatory concerning what, if any, contributory conduct 
8 on the part of the plaintiff contributed to the happening 
9 | of the accident. It is impossible to determine at this | 
10 | time whethe: the jury felt that there was none at all or 
ll || whether there was 90 pcercent, and as I think was mentioned 
12 | by Judge Solomon in his charge, or any other percent. | 
13 | I was not aware of this aspect of the case 
4 | when we started it, but now that I have become aware of 
) ! it I have advised the lawyers that this aspect of the 
16 i case will be presented to this iury. So that there is | 
VW | no question at all of the liability as far as the defendant | 
18 has been established by the prior trial before Judge | 
19 Solomon, but the additional element which must be determined | 
20 by this jury is, what percentage, if any, did the plaintiff 
I 
21 | in his conduct contribute to the happening of this accident, | 
i 
= | And then the jury should deduct that percentage from the 
a | total verdict which they would come in with in the case 
aA | in their deliberations. 
2 | The Court has apprised the lawyers of this fact, 
| | 
| SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE | 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 | 


Rg. fF 8S SB 


9 elsr 
and Mr. Matthews will make known his position now, and 
then I will hear Mr. Movles, and make directions. 

MR. MATTHEWS: Your Honor, when you first ad- 
vised us of this I mentioned my surprise to ur Honor 
and then your Honor indicated that you would declare a 
mistrial. I asked for permission to confer with my client, 
Mr. Evans, who is in the courtroom. I conferred with him 
and I told your Honor that I would accept your Honor's 
offer for a mistrial; that I thought in the in the interests 
of justice that it would be necessary. 

Later on in, I belive it was in discussion in 
the robing room, your Honor indicated that rather than 
declare a mistrial -- 

THE COURT: That was not in the robing room, 
That was right out here. 

MR. MATTHEWS: Very well, your Honor. 

THE COURT: It was during the course of the 


discussion when it dawned upon me that we had spent such 


judicial time on this that it would be wasted in the context 


of this case. 
There is no reason why this plaintiff cannot 
testify as to what his conduct was at the time the 


accident happened. He's been on the stand now for 


approximately a day and there is no reason he can't continue 
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on and tell the jury what happened in this case. 
MR. MATTHEWS: I think I Jid point out to your 
Honor that one of the reasons why I felt a mistrial would 
be in the interest f justice was because my entire pre- 
paration of this case, my entire opening to the jury, 
my selection of the jury was based upon my reading of 
Judge Solomon's order that the new trial would be on the 
issue of damages only as stated in his order. 
THE COURT: That to me as I indicated in very 
strong lancur~e inside is ludicrous, stupid and asinine. 
You are the .awyer that tried this case before Judge 
Solomon. You went through a long trial on this case and 
y'-4 developed all the facts in the case. You prepared 
this case for the purpose of establishing damages, and to 
say that you need extensive preparation in this case because 
this is actually what you are saying, is to me ludicrous. 
There isn't any reason why this plaintiff can't 
tell this jury what happened in this case, and I don't 
know how much preparation you would need. I am, as I 
told you before, giving you until 2:15. I waid two o'clock, 
I will make it 2:15 to further prepare your client. 
But to make statements that you need time and 
that your thinking and your rationale is such that you 


are so gaited to trying only the damages aspect of this 
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case that you can't change gears and now indicate to the 
jury what the further aspects of this case is, berates 
your ability, because I have had you before me before; you 
are an excellent lawyer; you know exactly what you are 
doing; you are not a novice, and {i woulc be non~-plussed 

if you could not proceed in fairness to your client at 
2:15. 

If I determine during the course of the presenta~ 
tion that you have in fact been affected by this, I will 
then take further steps. But I see no need to take 
further steps at this time. I feel you are fully qualified 
to go ahead and protect your client's interest, and put 
your best foot forward. 

MR. MATTHEWS: Your Honor, I have a second 
application in view of your Honor's having denied my first 
application, which I feel should properly be made on papers 
and that is as follows: 

Th2 alternatives is to accepting the remittitur 
or to obtainiiug a new trial on the issue of damages and 
to what extent have just at this moment been made clear 
to the plaintiff by yours Honor's ruling. I believe that 
the law allows the plaintiff to accept a remittitur under 
protest and to still test whether or not the trial judge 


in the first instance, that would be Judge Solomon, abused 
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his discretion in granting the remittitur. 

We discussed this, your Honor, off the record 
at another time. I would make this application in this 
case, your Honor. 

THE COURT: I will reserve decision on that 
application, but we will proceed with the trial. 

MR. MATTHEWS: We can't have both. 

THE COURT: Yes, you can. I will just simply 
reserve decision on your application, and I take it as a 
speaking application. I don't see that you have to put it 
on papers. The point is very clear. It's very simple. 

If that is your right, I will simply set aside 
any verdict that this jury makes and proceed in the other 
fashion. But I am not going to waste the time of the Court 
by discharging this jury and then having to start all over 
with another jury if in fact your position is right. 

MR. MOYLES: Your Honor, as to the firs* appli- 
cation, of course, I am prepared to go forward before this 
Court with this trial. I am prepared t> suspend my 
cross-examination which is presently existin- * Mr. Evans 
to permit counsel for the plaintiff to put h. ck on re- 
direct as to the issue on contributory negligence. And 
then, of course, I am prepared to consent that each counsel] 


have a brief small opening statement prior to that in 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


An~46 
1 | 13 eisr 
2 || relation to this new issue. 
3 | As to the second application, I would call your 
4 Honor's attention to the meeting we had in the robing room 
5 approximately one week ago whereupon Mr. Matthews advised 
6 this Court that he felt that Judge Solomon was giving two 
7 bites of the apple -- 
8 THE COURT: Wait a minute. The second phase 
9 of it is absolutely moot by virtue of the fact that it is 
10 | part of the order which Judge Solomon signed which indicates 
11 | that thereafter if the plaintiff on or before Monday, 
12 | Februiry 3, 1975 shall serve upon counsel for the defendant 
13 and file in this case a remittitur of $20,006 on the verdict, | 
14 and so forth, the time has gone by. It's absolutely moot. 
15 | MR. MOYLES: I will point out one thing. I 
16 did extend this time in relation to that order so that he 
17 could obtain the transcript of the previous trial, so that he 
18 could be in a position to discuss the remittitur with his 


19 client. 


20 THE COURT: You haven't got the right. That is 
21 absolutely a nullity. Your action with him, you can't 

22 change Judge Solomon's order by you saying, well,we are 

23 going to agree to something else. 

2A MR. MOYLES: Let me see, your Honor. He said 

25 would this be all right with me; I said yes, if you want to 
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communicate with Judge Solomon. I'm not trying to put you 
under the gun. 


My point is, he can't have two bites of the apple. 


He had an election; The remittitur or the new trial. 


THE COURT: That is what I find, and I find this 


motion 


order. 


is rendered absolutely moot by Judge Solomon's 


We will continue or with this trial at 2:15. 


Bring the jury in and we will advise them that 


we are going to bring them in at 2:15. 


[The jury entered the courtroom. ] 
THE COURT: Sit down anyplace, because you are 


not going to be here more than a minute anyhow. There is 


a matter which does not concern you at all in this case; 
it's got nothing to do with your duties, which requires 


me to put this case over until 2:15. So please return at 


that time. In the meantime, don't discuss the case amongst 


yourselves nor form any opinion in this matter ‘atil it is 


submitted to you for your opinion. 


Please be here as close to 2:15 as you can so we 


can start at that time. Thank you for coming in. You are 


excused until that time. 
{The jury left the courtroom. ] 


(Recess. ] 
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4 AFTERNOON SESSION | 

| 
3 [2:15 p.m.] | 
4 [In the courtroom in the absence of the jury.] > 
5 MR. MATTHEWS: Your Honor, Mr. Moyles has idk 
6 | me that he has authority to pay the remitted verdict and 
7 with the alternatives itiat have been left open here before | 
. your Honor, rather tha:.. proceed with this trial, the plain- | 
. tiff has no alternative but to accept that. | 
10 | THE COURT: All right. Have him come up here. | 
| MR. MOYLES: Your Honor, I have the authority 
2 | of the remittitur. I requested that on this record judgment | 
13 | be entered or remitted. I do not anticipate nor am I going 
u to recommend any appeal. But I got the authority from my 
15 | client because Mr. McCormack, who is the counsel in that 
16 | office in charge of the matter, is in London and even though | 
7 | y was granted the authority, they requested that I do it in 
18 | the form that judgment be entered jusi in case Mr. McCormack 

| 
19 came back -- 
20 THE COURT: There is no objection to that. 
21 MR. MATTHEWS: Your Honor, I think it is better | 
2 for all sides that we do it that way. | 
3 THE COURT: All right. V 
a Not to complicate things, we have to extend, and 
% I think I have the information, the February 23, 1975 date 
SOUTHERN DISTRICT COURT REPORTERS, U.S COURTHOUSE 
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I believe it was, or whatever the date was, I extended 


MR. MOYLES: That is acceptable to the defendant, 


| 
nunc pro tunc to this date. 
your Honor. 


THE COURT: Fine, Plaintiff is nodding his 
affirmance. The date was February 3. I extended it from 
February 3 to the present date. | 

I may state that I spoke to Judge Solomon and | 
he indicated that anything that I would do would be done 
as far as he was concerned with his full consent. Suppose 
you put on the record what the agreement is. | 

MR. MOYLES: Defendant hereby consents to the 
remittitur as ordered by Judge Solomon, $40,000, and 
consents to judgment being entered against the defendant 
in that amount. 


MR. MATTHEWS: That is without prejudice to the | 


right of either party to appeal. 


MR. MOYLES: Correct. 

THE COURT: The agreement of the parties is noted 
and the Court will -- do I have to enter any judgment or 
anything in this? 

MR. MATTHEWS: Somebody does. 

THE COURT: All right. Submit the judgment and 


either do it together or each one can submit his own and 
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I will adopt one or the other or make one my own. 

MR. MOYLES: I would be prepared for your Honor 
to enter judgment on the record today, rather than going 
through the proposed submitting of judgment and then I will 
obtain a check post haste and tender it to Mr. Matthews 
and then accept the satisfaction of judgment. 

THE COURT: All right. Somebody has to prepare 
it. I direct that judgment be entered. You prepare a form 
and I will sign it. If you can do it this afternoon, well 
and good. I will be here until five o'clock or maybe a 
little later. 

THE LAW CLERK: Judge Solomon's order provides 
that an order of $40,000 plus Court costs may be entered. 
Maybe if we note on Judge Solomon's order that this order 
is hereby entered of today's date nunc pro tunc, if you 
take it to the judgment clerk she may be able to tell you 
how to get a short form order. 

THE COURT: I just add on an endosement of Judge 
Solomon's order indicating that I have extended it nunc pro 
tunc and indicating that it should be entered. Suppose 
you go with my Law Clerk and agree on the form of the 
endorsement and I will sign it. 

We have to bring the jury in and tell them that 


they're excused. 
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(The jury entered the piiseibinnn 
THE COURT: You know, you are only selected when 
there is a dispute between the parties. They have resolved 
the dispute between themselves. In other words, they have 
settled the matter, so there is no further need for your 


services, but I thank you anyway for your services to the 


Court. 


Will you please go back to the jury clerk and 
you will receive further instructions. 
(The jury was discharged and left the 


courtroom, ] 
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EXHIBIT PETER-CYRUS RIZZO, M.D., F.A.C.S. 
PETER-CYRUS RIZZO, Ill, M.D., F.A.C. s. 100 PARKWAY ROAD 
U ° s , DISTRICT COURT 140 EAST S4TH STREET BRONXVILLE. NEW YORK 
ss NEW YORK. N. Y. 10022 ae 
as proteees 
212- PLAZA 5-6869 

Mr. BE. Moyles Re: Houlio Evans 

17 Battery Place Vs: Calmar Steamship Company 

New York, New York Da: 5-21-68 


Dear Mr. Moyies: 


As requested, I examined Mr. Evans on 9-9-71,. Following is a report cf my 
examination and findings. 


HISTORY: Patient works as a bosum and about three years ago, he injured 
his left knee. He was stretching wire on a hatch to the gantry. He lost 
his balance and jumped to clear space striking his iéft'knee on the hatch. 
Ye continued to work, was in port at that time. He was seen at the next 
port he arrived at and was given light duty. He was also checkeé in 
Baltimore. X-rays were taken and he made FFD. The knee was swolicn. His 
knee continued to bother hit. The accident happened in May and about a 
month and a half later, he was on the West Coast when he struck the right 
knee when he tried to duck a.wave. He says that he was unconscious for 
about 20 minutes. He was seen by a doctor, in port. He was paraiyzec in 
both legs and one hour later, he could not move the right lec and was 
taken by ambulance to the hospital and then returned to his ship. Ee has 
worked right along. He has had a period of treatments at Hudson anc J, 
There hes been no hospitalization. He lost time on: and off anc hac two 
series of treatments at H. and J. 


COMPLAINT: Pain in the left knee with tends to give way. He scys that 

it tends to lock and then he has to stretch it out to have it feel sood. 

He feels a little crack in the knee going up and down stairs, it hurts 

him. The right knee hurts also but not often, only with too much activity. 
He has no giving or locking of the knee. 


EXAMINATION: Patient is a well nourished male of 54. He is 5'1"' end 126 
pounds. He walks with a good gait. Squatting is with some tendency of 
limitation on the left. Hip movements are free. The left knee presents 
no synovitis or bursitis. He says that there is some pain in the supra- 
patella area at the extremes of movement. There is no instability of the 
knee joint. The patella motion is free. There is excellent quadriceps 
tone. Some crepitation is present in the knee with contracture of the 
quadriceps against resistance. Grinding test is negative. There is sone 
palpable lipping along the tibial plateau. The right knee presents a 
similar finding. There is no synovitis or bursitis. Thereis good muscle 
tone. The grinding test is negative. Full extension and flexion and some 
crepitation with contracture of the quadriceps muscle. There is sone 
palpable lipping along the tibia. The leg lengths are equal. The cir- 
cumferance of the thighs and calves are equal at the same level. Circun- 
ference of the knees are equal at the same level. 


COMMENT: At this time, the patient presents subjective complaints. The 


AwzrO0 
Houlio Evans 


yin 
ptoms su gt that there may be some arthritic involvement of both knees. 
cannot maké out any definite injury to a meniscus. There is excellent 
me of the quadriceps and full range of movement in both knees. It is my 
inion that the patient is fit for duty and needs no special care or 


eatment. 


+ 


Yours truly, | 
hie % —. 


Pete D. 
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(17) 


[18] 


EXCERPTS FROM TRANSCRIPT 13 


zs eeekrkekrekeekeerkretke#eerr 
I think I should state to you that nothing I say 
to you is evidence or nothing Mr. Moyles says to you 15 


evidence. 
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As it happens, a little before nine, in 
dismissing all of the work with Mr. Evans, the mate 
mentioned the fact that the opening was there. So, a 


few minutes before nine, Mr. Evans knew about it. Then 


“eee eueaeeee eek & ® 
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anybody. And, there were risks to Mr. FPvans. 
as His lonor indicated to you, following surqeryv, he 
had a heart attack. He is disabled now as a result 
of both of these conditions. So, I ask only that you 
keep an open mind and listen to all of the evidence, 
pay attention to Mr. Moyles just as you have to me. 
At the conclusion of the evidence, we will be allowed 
to address you again and review the evidence to you. 
Thank you very much. 

TIM COURT: Mr. Moyles. 

MR. MOYLES: Thank you, Your Honor. Now, I 
would just like you to keep one thing in mind; that 
is, what Mr. Matthews says to you is not proof. 
proof will come from the witnesses. But Mr. Matthews, 
as the Judge instructed you earlier this morning when 
we started, has the burden of proving his case by a 
preponderance of the evidence, to tip the scales in 
his favor. And, at the end of the trial, the Judqe 
will g ve you more definitions and instructions as fo 
what we mean as to preponderance of the evidence. 

Now, bear this in mind, it is our contention 
that not every accident produces an injury. We want 
you to listen very carefully to what happened to Mr. 
Evans. We do not deny -- the defendant in this case 


does not deny Mr. vans fell on May 2)st or May 28th 


JERRY C. HARRIS 
$15 US COURTHOUSE 
PORTLAND. OREGON 


1968. No question about it. He fell on the numher 2 
hatch, no question about that. He fell because he was 
doing his duty in stretching the wire. He did his 

job and he hit his knee. But Mr. Evans worked for 

six years thereafter on vessels. his will come out 
in the trial. We wiil prove to you that he worked 

for Sealand, which is a shipping company; he worked 
for Seatrain; he served on the Calmar. Now, we think 
it is sort of shocking that a six-year period goes by 
and we are now being asked to be held responsible for 
a fall to Mr. Evans. Mr. Evans has to prove that 

that fall resulted in this knee injury which he was 
operated on in 1974 in the United States Public !!ealth 
Hospital in Staten Island. 

There is going to be some medical terminology 
which will come out in this triai; things like hyper- 
tension, sinus bradycardia. The doctors will explain 
what these terms mean. We are going to prove to you 
that Mr. Evans has a long existing condition of hyper- 
tension; that he has had sinus bradycardia as far 
back as 1968. 

It is for you to draw the conclusions from these | 
facts as to how they apply to this case. And, at 
the end we are going to try to tie this thing for you 


°-- hopefully you will be able to make a fair decision. 
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Now we will introduce certain documents int 


2] evidence in the triai and again you will have to give 
y 
3 | them the weight pursuant to the Judge's instructions 
‘| that you think they should be given in this trial. 
>| We will introduce Mr. Fvans' physical examina- 
6 | tion by the SIU; that's the union to which seamen 
| belong. 
8 We will introduce his sign-off physical subse- 
9} quent to his injury to this knee, his left knee. 
| 
10 | Those documents will speak for themselves. 
1! 
| We will question Mr. Evans on certain aspects 
| of these documents. But, we ask you to pay very close 
13 | attention to Mr. Matthews' case because he has the 
| 
14 | burden. We are going to attempt to prove to you, and 
\) 
15 | I think we will, to your satisfaction that there are 
| 
16 | other ways Mr. Evans could have had this weakness 
17 which would cause his knee to buckle. Dr. Mauer 
18 found a cartilage problem, the meniscus problem. We 
19| have this meniscus in the knee. ‘They took out Mr. 
xo} Evans' laterai meniscus in 1974, 
at Dr. Mauer's physical examination in September 
" of 1971 was a finding of medial meniscus. 
sel Dr. Rizzo's findin: in December of '71 was 
24 chronic arthritis. 
25 | We are going to show you how you can have 
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chronic arthrit:.s in your joints and that you can 
confuse arthritis with the meniscus problem. You are 
going to hear about a McMurray's test. You are going 
to hear that there are two aspects to the McMurray's 
test and not one, depending on how you apply the 
McMurray's test. 

We will sk w yon, in connection with this 
meniscus, if any, whether it was torn or injured as a 
result of this fall in May, 1962. We will ask you to 
pay very careful attention to these terms we use. We 
will try to develop this for you. 

When you have all these facts put together, 
is like a puzzle. We are confident you will return a 
fair verdict in this case. Thank you. 

MR. MATTHEWS: I would like to call the plaintiff, 


Your Honor. 


JULIO FVANS 
was thereupon produced as a witness in his own 
behalf, and having been first duly sworn to tell 
the truth, the whole truth, and nething but the 
truth, was examined and testified as follows: 
THE CLERK: Please state your name for the 


record. 
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the relevant ground. 


Q (By Mr. Matthews) What was the condition of these 
wire lines when you would go to secure them? 


A These wires are kinked and twisted. 


Le) 


Is it necessary to remove the kinks before you secure 
the blocks? 

A It is necessary. 

Q Would you describe to the jury how you would go about 
doing this? 

A When I am summone? by the Chief to come around to do 
the work by the whistle, it is already on the crane, so I 
take the wire from the deck and I throw it on top of the 
hatch, climb on top of the hatch and start stretching my 


wires, taking them off, walking sideways, looking all 


around, taking the kinks out of the wires; when this is all 


stretched, we hook it on the block. 


Q Does the mate do something then? 


A The mate then takes the slack in the wires of the crane 


block and secure that block tight. 

Q Incidentally, when you're up on that hatch cover, how 
far off the deck are you approximately? 

A Beg pardon, sir? 

Q When you're up on top of the hatch cover where you go 
to stretch the wire, about how far are you off the deck of 


the vessel? 
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a A I would say about four and a half feet. , 4 
2 | THE COURT: Four and a half feet? 
3 THE WITNESS: From the deck, yes, sir. 
4 Q (By Mr. Matthews) How many times did you do that j-> 


5] on the CALMAR? 

6, A I used to do that ali the time, sir. 
71 @Q Every time the ship left port? 

8 A Every time the ship left port. 

9 Q For both cranes? 

0 A For both cranes. 


11 Q pid you always do this in the same manner? 
A 


12 The same all the time. 

13 Q In doing this, did the mate always operate the crane? 
14 A He always was operating the « rane. 

“4 Q Mr. Evans, was the CALMAR in New Haven, Connecticut, 


16 on May 21, 1968? 
17 A Yes, sir. 


18 Q Were you aboard the ship when she docked there thar 


20 A No, I wasn't. 

21 Q Where were you? 

22 A I had a little time off with my family. 
23 Q When did you return to the ship? 

24 A About two hours before sailing time. 


25 Q That would be in the evening then? 
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A In the evening. 

Q Who operates these cranes when the ship is working 
cargo? 

A The longshoremen. 

Q Were the longshoremen still vorking cargo when you 


returned to the ship that evening? 

A Still they were working cargo. 

Q And, at New Haven, was cargo being loaded into or 
discharged from the number 2 hatch? 

A Cargo had been discharged. 

Q Now, had you ever -- in doing this job before, Mr. 
Evans, had you ever secured a cable block without the hatch 
being completed covered? 

A Never, sir. 

Q When the CALMAR completed the loading or unloading at 
a port such as New Haven, what was your job as bosun? 

A As bosun I had to secure the entire ship; have it 
seaworthy. 

Q What does that involve? 

A That means we have to place the men in each position 
to swing the boom. They got two men in the steel winch; 


two men in the runners, two men in the square guy; two men 


overlooking the cargo wire that come directly from the drum; | 


from there on we start topping the set of gear which is 


forward of the hatch. 
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1 | Q What do you mean by "topping"? 

2 A Lifting them all the way up and have it clear so that 
3 the other boom on the crane can be secured in between both 
4 booms with wire or ropes or whatever. 

5 Q Do you have other duties as well? 

m A I have to check, jump from place to place helping men 
7 | in case they need it, helping with the gear, checking if 

8 there is any broken material, everything is in working 

9 condition and securing the hatch itself and continue on, 
10 if there is something that can be gone overboard with the 
11 | ship. 

12 | Q Anything adrift, you mean, loose? 

13 | A Continue checking the deck department so the ship can 
14 | go out to sea in good condition. 

15 | Q When you came on the CALMAR in March, did you have 

16 | discussion with the chief mate concerning the securing 

17 | operaticns? 

18 A Yes, we talked. 

19 | Q Would you describe that conversation. 

20 A He brought me to his room; he told me, “You know, the 
21 last bosun was fired. I want you to understand, see, when 
22 you're securing, see that you secure and tie things down. 
23 I depend on you to correct that part." 
24 ! Q Did he tell you it was important to do the job fast? 
25 Was that the idea? 
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MR. MOYLES: I object, Your Honor. 
THE COURT: What else did he tell you? Did he 
tell you he wanted you to do it rapidly? 
THE WITNESS: He told me to do it properly; 
take less time in the securing. 
Q (By Mr. Matthews) When did the longshoremen leave the 


CALMAR on May 21st, 1968, approximately? 


i. They left about 8:30 to 9:00 o'clock. 
Q Did you have any conversation with the chief mate at 
that time? 


MR. MOYLES: Objection, leading, Your Honor. 
THE COURT: He can ask him if he had a conver~ 


sation. Go ahead. 


Q (By Mr. Matthews) Did you have a conversation? 
A Yes, sir. 

Q Did you discuss the work you were going to do? 
A Yes. 

Q Did he say anything to you at that time? 


THE COURT: You can ask him what the conversa~ 


tion was. 
Q (By Mr. Matthews) What was the conversation? 
A He explained to me the number 2 hatch, the McGregory 


covering, they had difficulty; she was going to sail that 
way, to go ahead and secure. 


Q Would you describe to the jury the manner in which you 
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1 went about securing that night? 
2 } A So, we started the number 3 hatch. We did the opera- 
i 
1 
3 | tion I explained before. From there on, went to number 2 


4 and !t.elped with the aft boom getting it ready to work on the 


5 crane. We had to keep them moving to number 1 because the 

6 crane is not ready; so, when we are working number 1, we're | 
7 | whistled to come to number 2; when I come to number 2, I 

8 come to secure those blocks. 

9 | Q Now, let me interrupt you for a moment. Which crane 
10 | did you secure first? | 


ll} 6A Number 3. 


12 Q Then, did you do that in the same way that you had on 


13 | all the previous occasions? 
14 A All the time we used to work the same way, same time. 
15 | Q When you were summoned to number 2, where did the 
| 
16 | chief mate position the boom? 
17 | A It was on the top of the hatch. 
18 | Q Was it as it appears on this diagram, Exhibit 12? 
| 
19 | Take a look. (Shows to witness.) 
20 | A About that way. 
21 | Q So, the blocks were hanging down? 
| A Hanging. 
23 Q Near the center of the number 2 hatch? 
24 A That's right. 
25 Q As you got up onto number 2 hatch, did you ---- 
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MR. MOYLES: I object, Your Honor, to the 
statement rather than a question. There is no 


evidence at this point he was on the number 2 hatch. 


Q (By Mr. Matthews) Did you get up onto the number 2 
hatch? 

A I got up to the number 2 hatch. 

Q As you got up onto it, did you look aft? 

A I looked all over. 


THE COURT: You should stop leading now and 
ask him what he did. 
Q (By Mr. Matthews) Would you tell us first what you 
saw as you looked? 
A I took my wire that I have to stretch and started 
stretching and looking around, keep on working sideways, 
taking the wire off the cleat that were hooked up; once in 
a while when I'm in a sideways position, I noticed I was 
close to the opening; and, when that opening came up to my 
mind, I was already out of balance. 
THE COURT: When the opening came up to your 
mind, I don't understand that. 
THE WITNESS: I forget about the opening. 
THE COURT: You forgot about the opening? 
THE WITNESS: Yes. | 
THE COURT: How long had you been working on 


the particular hatch at that time? | 
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THE WITNESS: At that time? 

THE COURT: Yes. 

THE WITNESS: I had already worked there that 
very moment. 

THE COURT: Was it two minutes, fifteen minutes, 
five minutes? 

THE WITNESS: Less than that. 

THE COURT: One or two minutes? 

THE WITNESS: About one minute. 

THE COURT: Then you were on the side working 
sideways and you saw the opening and then what 
happened? 

THE WITNESS: I already had lost my balance; 
was too close to it. So, holding the wire in one hand 
ani trying not to pull me into the hatch, so I decided 
to jump and twisted my body around. I jumped and I 
cleared the other side. 

THE COURT: You cleared the other side? 

THE WITNESS: I reached the other side. 

(By Mr. Matthews) How wide was that opening? 

I would say a little over five feet. 

The hatch, you say was forty-five feet deep? 

It was about forty, forty-five feet deep. 


How long had you been working at this overall] secur- 


ing operation that you have described to us since you had 


ecient Te TA 
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PCr ees 
talked to the mate? 


A 


Q 


A 


Q 


More than thirty minutes, sir. 
What colors were the hatch coverings? 
They are painted black. 


Behind the number 2 hatch back here (indicating) is 


there a structure? 


A 


Q 


A 


Q 


There is what we call the resistor house. 
What color is that painted? 

They are painted black too. 

Are there any windows or doors in the foreward end of 
resistor house? 

Nothing. 

This was night time, right? 

Correct. 

Was the deck well lighted? 

It was fair. 

Fair lighting? 

Yes. 


Was there any light coming out of this opening in 


number 2 hold? 


A 


No. 

MR. MOYLES: I object, Your Honor. T don't see 
any relevancy to that. 

THE COURT: He can answer. Go ahead. 


T said not that I noticed. | 
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1 Q (By Mr. Matthews) low did you say the chief mate 
2 | summoned you to come there? 
3 A With the crane whistle. 
! 
+] Q What kind of an engine does the crane have? 
5 | A Diesel operated engine. 
6 | Q When the mate summoned you with the whistle, did you 
7 have any conversation with him at that time? 
8 | A Was not possible. 
9 | Q Why not? 
10 | A u- was on top of the encine; he was on deck on top of 
1 | the crane; the engines are running. We cannot talk. 
12 | Q Were the winches also in use? 
13 | A Number 1 winch was in use. 
14 Q How were they powered? 
15 | A They were powered by steam. 
16 | Q Are those noisy? 
17 | A They are noisy. 
18 Q If you have to give instructions during this securing 
\ 
i9 operation, how do you do it? 
20 A You have to signal and sometimes run and touch the 
{ 
21 | person himself. 
22 Q Use hand signals? 
23 A Use hand signals. 
24 Q Between the time when the mate told you that one of 
25 pontoon or wheels at number 2 were off the track and the | 
cer Ue 
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time you went on the hatch, 


thirty or thirty-five minutes to 


I think you said it was some 


stretch and secure those 


lines, were you concei.trating your thought on anything? 


MR. MOYLES: 
question, Your Honor. 


THE COURT: 


I object to the form of that 


That's all right. 


A I was concentrating ~n the securing of number 1. 
a. 


Beside, I was ready to go down on the deck to check on some 


of the top wires thas are on the 
I was summoned by the whistle, I 
care of it. 

Q This equipment that yor say 


would check as you go along, the 


make a written list as to their condition or do you 


that in your mind? 


deck and not visible. When 


went right away to take 


you were checking, you 


winch and etc.; 'd you 


Keevd 


A Those things have to be kept in mind to discuss with 


the mate as to the condition. 


Q Can the head of that crane boom be moved from side to 
side? 

A It can rotate 360 degrees. 

Q Could the mate have positioned it over the ieck so 


you could have stretched the tag line there? 


MR. MOYLES: 


Honor. 


A That could 
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I object tc that question, Your 


———— 


Q 


MR MOYLES: I object to what the mate could 


have done. 


THE COURT: You can ask him whether the winch 


could be moved. 


MR. MATTHEWS: That's what I did. I asked you 


whether it cold be moved out there and whether the 


job could have ken done out there if it had been? 


THE COURT: Have you ever been a winch operator? 


THE WITNESS: Beg pardon? 
THE COURT: Did you.ever operate a winch? 


THE WITNESS: Yes, Sir. 


THE COURT: Do you know whether it could move? 


THE WITNESS: Yes, it can move any place. 


THE COURT: All right. Go ahead. 


(By Mr. Matthews) Mr. Evans, after you landed on the 


other side of this opening, what did you do? 


A 


After I landed, I twisted around and started to aet 


up and went down again and nueld my knee. Then the chief 


mate came aro) \d and gave me some assistance and started 


working and moving me around. 


Q 


A 


Did your knee swell up? 
Swell up, yes. 
Which knee was that? 


My left knee. 


JERRY C. HARRIS 
206 U. $. COURTHOUSE 
PORTLAND, OREGON 97205 


Q Were you able to put any weight on your leg? 

A Not too much weight; but, as the time went by, I 
started. 

Q Within a matter of minutes? 

A Yes. 

Q Did you perform any further duty that night? 

A I finished the securing. 

Q After the ship was secured for sea, what did you do 
then? 

A The chief mate give me some liniment; rubbed some 


liniment and I went to bed. 


Q Were you able to sleep that night? 

A Very hard thatnight. 

Q How did you feel? How did your knee feel the next 
morning? 

A It was swelling and pain. 

Q Did you perform your duty the next day? 

A The best I could. 

Q You say the mate had siven you some liniment? 
A Yes. 

Q Did you use that? 

A I used that. 

Q What was the next port? 

A The next port was Wilmington. 

Q When did the ship arrive at Wilmington? 
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A Arrivei one day between the 23rd. 


Q When the ship arrived on the 23rd, were you sent “o a 


doctor there? 


A Yes, sir. 

Q Did you later learn his name? 

A His name was Dr. Teixido. 

Q What was the condition of your knee when you saw Dr. 
Teixido? 

Be The knee was swelling and painful. 

Q What did he do for you? 

A He examined me; gave me -- told me don't put too much 


weight on my leg and gave me some hot pad and towel. 

Q Did he give you any instruction as to what to do when 
you get on the ship? 

A Not to put too much weight on the leg until -- sort of 


permit it to get better. 


Q When you went back to the ship, did you go back to work? 

A Yes, sir, I did. 

Q Did you apply anything to your knee? 

A I kept applying hot towels on my knee every t me. 

Q How long did you continue to do that? a 
A Oh, I continued that for a long time until -- now, if 


still am using hot towels. 
Q Where did the ship go from Wilmington, Delaware? 


A Baltimore. 
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1/ Q Did you continue to work? 
2 | A I continued working, sir. 
es | Q Did you have any difficulty in performing your duties? | 
x 4) A Yes, I had difficulties. 
xe = Q Is there a Marine hospital in Baltimore? 
he 6 | A Yea, sir. 
g 7 | Q Did you go there? 


| A Yes, I did. | 


| Q What was your reason for going there? 
in to | A Still I was having difficuity; so I went to see a 
u | doctor. | 
12 Q Did the doctor examine you at the Baltimore Public 
-- 13 Health Service? 
14 | A Yes, sir. 
15 | Q Did he permit you to return tw the ship? 
16 | A He permitte” me to go back. 
17 : Q Would you describe to the jury the progress of your 
| 18 | left knee after you returned to the ship, at Baltimore? 
19 ! A After that, the swelling started coming elias still the 
20 : knee was hurting: but I noticed that the knee started giving 
21 up- | 
e: 22/ Q #£Giv.ng up? | 
23 A Siving up on me; so I had no strength to hold me some | 
~ 
¥ 24 time. | 
23 Q During this time, were you performing ali your normal 
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24 


25 


duties? 

A I was doing the best I could. 

Q Were you required to remain on your feet all day? 

A Chief mate gave me the opportunity to work according 


to the pain on my leg. 


Q Now, as a bosun, Mr. Evans, are you required to work 
overtime? 

A I am required. 

Q Did you work overtime during this period? 

A Yes, sir. 

Q What generally did this overtime work consist of? 

A Beginning, most of the work consisted of supervising 


and watching on the ballast, standby work for the long- 
shoremen and shore guys. 
Q Did you still have the trouble with your left knee 


giving away and buckling? 


A I had that. 

Q Did that continue, incidentally? 

A That continued. 

Q That continued right up to your operation at April? 


MR. MOYLES: Objection, Your Honor; that is 
leading the witness. 
THE COURT: Don't lead the witness. 
Q (By Mr. Matthews) How often did this happen? 


A That happened very often. 
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Q Did you ever fall down when your knee gave way? 
MR. MOYLES: I object, Your Honor. 
A I fell down. 
MR. MOYLES: I object. 
THE COURT: Objection is overruled. Cid you 
ever fall down? 
THE WITNESS: I fell down several times. 
THE COURT: Several times? 
THE WITNESS: Yes. 
Q (By Mr. Matthews) When was the first time that you 
fell down when your knee gave way? 


A I wasn't -- I was about the securing of the ship, 


number 1 hatch when we had bad weather; a big wave struck 
the ship; I tried to dodge it; my knee gave way and I fell 


down, striking my right knee on the top of the valve. 


Q Do you recall the approximate date that was? 
A That was sbout the 14th of June. 
Q After your knee struck the valve -- which knee are you 


talking about? 
A My right knee. 
Q Your left knee gave way and your right kree struck the 


valve? 


e 


A Right. 
| 
Q How did your knee f at that time? | 


A Very, very painful. I lost conscious for a litt*e 
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1 while 
2 | Q Then after you regained consciousness, were you able | 
3 | to get up? | 
a A I was able to leave and walk back midship. : 
5 | Q You went back m:.dship? | 
rd A Yes. 
7 | Q What did you do? | 
8 | A I finally found the ship mate and explained to him I | 
| had been hurt. 
10 | Q After that, what did you do? 
il A After that I walked around about twenty minutes; see, 
12 I walked around and triedto warm up enough; 12:00 o'clock, 
13 | I went for my meal; when I came back I lay down. 
14 Q How long did you remain in the bed? 
15 A I wasn't able to get up for my 1:00 o'clock duty. I 
| 
16 | had to remain in bed until an ambulance picked me up at the 
17 next port of arrival. 
18 | Q Is that Richmond, California? 
19 A That was Richmond. 
20 | Q That same night? 
21 A That night about 9:00, 10:00 o'clock. 
| 
22 Q How did you feel during that time? 
23 A During that time, the pain was terrific, nothing was 
24 able to touch me. I was filled with codeine until I 
25 reached the hospital. 
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Q 


A 


Were you being treated by the mate? 

By the mate, I was treated. 

You were taken by ambulance to a hospit. 
By ambulance. 

Was that Kaiser Hospital? 

Kaiser Hospital. 

What was done for you there? 


The doctor saw me there and put me in a stretcher 


there until I recovered; in the meantime, I was putting hot 


treatment about 4:00 o'clock in the orning. I thought -- 


I found out I was able to recover to put a little weight on 


my leg. The pain was easing up. I started walking around; 


and they sent me home in a taxi -- back to the ship ina 
taxi. : : 
Q Did they give you some pills? 

A They gave me pills. 

Q Did they put anything on your right knee? 

A My right knee, they put the hot pad. 

Q Did they put Ace bandage on? 

A Bandage. 

Q You returned to the ship then? 

A I returned to the ship. 

Q Did you return to work? 

A Returned to work the next morning at 8.00 o'clock. 
Q Did you perform all of the jobs which were assigned 
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to you? 


Q 


T remember doing the best I could. 


While you were on the CALMAR, after that, did you give 


yourself any treatment? 


A 


I always used hot towels as recommended; and I buy my 


own electric pad for use on both knees. 


Q After a while, were you able to walk normally on your 
right leg? 

A Pain started. 

Q What about your left knee during this period of time? 
A My left knee always used to hurt ‘9; it continued 
hurting. 

Q When did you leave the “**.MAR? 

A CALMAR, I left it when the sh* laid up in Baltimore. 
Q Was that the 29th of August, 1968? 

A August 29th. 

Q You say the ship laid up? 

A Laid up. 

Q Did you seck any medical treatment for your knee? 

A Vee, sic, °E. €26- 

Q Where? 

A U.S. #~ublic Health. 

Q Here in New York? 

A New York. 

Q What was done for you there? 1) < was on August 30th, 
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i am I right? 
2 | A Yes. They treated me there, saw me. They gave me 
3 | some shots of cortisone and they gave me a fit for duty 
{ 
4 | slip. 
5 | THE COURT: They gave you a fit for duty slip? 
6 | THE WITNESS: Yes, sir. 
7| THE COURT: After how long? 
8 | MR. MATTHEWS: Same day, Your Honor. 
9 | THE COURT: The same day? 
| 
10 | MR. MATTHEWS: Yes. We have the records, Your 
1 | Honor. 
12 | Q (By Mr. Matthews) What did you do after that? 
13 | A I went back to Puerto Rico. 
14 | Q When did you next return to sca? 
1s | A About three months later I shipped out. 
16 | Q Was that in November? 
| 
17 | A November. 
| Q On the GATEWAY CITY? 
19 | A GATEWAY CITY. 
20 | Q Your job on the GATEWAY CITY was what? 
\ 
a | A As a bosun. 
22 | Q What was your reason for staying on the beach so long? 
2 | A I had a bad knee. | 
24 | THE COURT: You had what? 
25 | THE WITNESS: My knee was hurting all the time. 
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Q (By Mr. Matthews) During this period when you were 
not working, did you notice any difference in your knee? 

A During all this time when I was not working, the knee 
used to have oh, so pain. 

Q And, when you went back to work as a bosun on the 


GATEWAY CITY, did your knee bother you? 


A Continued to bother me. 
Q What seemed to give you the most trouble? 
A When I used to go up ladders and down ladders and when 


I used to work in a squatting position. 

Q Di.d you get any medical treatment when you were aboard 
that vessel: 

A I continued using my hot pad, used to carry a hot 
electrical pad with me. 

Q Did your knee -- your i7ft knee give way at all while 
you were on the vessel? 

A It gave way very often. 

Q Did you miss any time from work while you were on the 
GATEWAY CITY? 

A No, sir. 

Q Did you seek any treatment for your knee after you 


left the GATEWAY CITY? 


A I believe I did; I went to the hospital for it. 
Q You say the hospital; do you mean the out-patient 
clinic? 
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A The out-patient clinic. 
Q Here in New York? 
A Yes. 
THE COURT: What day was that? 
MR. MATTHEWS: I'm about to get to it, Your 
Horor. It's Exhibit 8; and, the date is May 2nd, 1969. 
According to the record here that I have, Mr. 
Evans, it states they took X-rays, they gave you 
aspirins and they told you to use local heat; does 
that sound correct? 
A That's right. 
MR. MOYLES: May I see that, Mr. Matthews. 
(Document handed.) 
Q (By Mr. Matthews) After you left tne GATEWAY CITY, 
Mant hy 
were you on the beach for another three weeks? 
A Yes, sir. 
Q How did your left knee feel during that time? 
A The left knee always hurt. When I left the ship it 
was hurting all the time; but during the time I stayed home 


resting, the knee started to recover. 

Q Did you werk on various other ships during the 
remainder of 1969 and 1970? 

A Yes, sir. 

Q What experience did you have with your left knee 


during that time? 
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hen I noticed that the knee started lockiag up on me 


ri 


when I was working logs or in a squatting position. 
THE COURT: What do you mean by locking? 
THE WITNESS: Getting in such a way I cannot 
move it any more. 
Q (By Mr. Matthews) What do you do then? 
A You would have to sit down, relax and look for a way 
to stretch it; and then it started working normal again. 
Q During that time in between ships, did you spend some 
months on the beach? 
A Yes, sir. 
Q Did you continue with this hot towel and the heating 
pad you told wus about? 
A ¥ always ca™~y one with me aboard ship. 
Q Did you sail as bosun on the SEATRAIN DELAWARE begin- 


ning June 16, 1970? 


A Yes, sir. 
Q Did you have any problem with your knee on that ship? 
A That ship, I started to suffer again from my knee; and, 


I went for treatment into the hospital. 
Q When you say the hospital, are you referring to the 


out-patient clinic here in New York? 


A Out-patient clinic. 
Q The record indicates that you were there on July 22nd 
o. .370. 
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I A That's right. 


2] Q Was that while you were on the SEATRAIN DELAWARE? 
3] A Yes, sir. 
| Q According to this, they gave you some medication. 
i 
>| A Yes, they gave me some tablets. 
6 | Q They told you to continue with hot soak. 
| 
7} A Continue with the hot treatment. 
8 | Q Did they let you go back to the ship? 
\ 
9 | A Yes, I went back to work. 
10 | Q Now, how long did you continue to work on the SEATRAIN 
11 | DELAWARE after that? 
i 
12 | A I continued to work until I was not able to work no 
13 | more on account of my knee. 
I 
14 | Q According to the record, you returned there on 
15 | September 16, 1970, to the Public Health Services? 
16 | A Correct. 
17 | Q I think vou were discharged -- you left the SEATRAIN 
18 | DELAWARE when, September 14th; is that correct? 
19 | A That's correct. 
20 | Q When you returned to the Public Health on September 
ai | 16, 1970, what did they do for you? 
| 
22 | A This tire they recommended whirlpool. 
23 | .@) According to this, again, according to the recoras 
24 | both from another exhibit we have from San Juan you were 
25 | under treatment from September 16th until October 21st of 
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A Ye2, Sir. 

Q Did this treatment give you any relief from the pain? 
A That treatment was ve-y good. 

Q Mr. Evans, si: :e leaving the SEATRAIN DELAWARE, have 


yes sailed as bosun? 
A I ve up sailing bosun; it was causing too much 


strain on my leg; so I decided to ship as an A.B. 


Q Did you sail after that as A.B.? 
A I did. 
Q Did you find, from your expe nce, you were finally 


able to perform the duty of able-bodied seaman? 

A I was able to do it with more better jobs as A.B. 

I didn't have to use my legs so much. So, I decided to 
ship out as A.B. 

Q Part of an A.B.'s jco is to stand and watch the wheel 
or lookout? 

A That's right. 

Q Now, did you continue to give yourself treatment on 
the ships after the SEATRAIN DELAWARE? 

A Yes, sir. 

Q Did you seek any further treatment «rom the Public 
Health Service for your knees? 

A After that I didn't seek any more treatment. I had 


the treatment already here; a few aspirins once in a while; 


———— 
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and, I continued ising them until now. 


¢) In other words, you didn't go back to the Public Health 


Service for a long time? 


A Right, long time. 

Q When was the next time that you went to the Publ 
Health 3ervice to get treatment for your knec? 

A After -- I was in to Staten Island to get treatment 
for my prostate gland. 

2) Would you tell the jury when that was? 

A That was 1968, <bout April. 

Q Mr. Evans, slow down for a minute, okay? What year 
was it? 

A '74 

Q This sear? 

A This year. 


You say you were sent to Staten Island by the Clinic 


in Puerto Rico? 


A By the Clinic in Puerto Rico. 
Q What was che purpose of your coming up here? 
A I was having some prostate gland trouble. The doctor 


in Puerto Rico thought an operation was necessary. 50 
finally the Clinic up in Staten Island showed no operation 
was needed; but in the meantime I was having the same 


trouble with my knee. Then, I asked for examination on my 


4 


knee to see i~ I was able to find some kind of help. My 
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first examination 1o doctors; the second 


was done b, 


examination was done by a staff of doctors where six of 
them examined my knee and recommended my operation to 


correct cartilages. 


Q You are talking about your left knee? 

A Left knee. 

Q Did you agree to submit to surgery? 

A I agreed to submit to surgery. 

Q Were you given a thorough physical -xamination before 
surgery? 

A Yes. 

MR. MOYLES: I object. I don't think this 
witness -.s capable of testifying as to whether it was 
thorough or not. 

Q (By Mr. Matthews) The date of your surgery was April 
5th, 1974? 

A Yes. 

Q Were you given an electrocardiogram before the surgery? 
A Yes, sir. 

Q Did you experience any difficulties following your 


surgery of April 5th? 


A Following my surgery, I had trouble passing my water; 
then, they put me to »ass my urine through a tube. 

Q How long did you have that? 

A T had that tube about twelve days. In between that 
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about ten days ] iter, about 4:00 o'clock in the morning, 

I was losing my breath. T reported that to the nurse that 
I was losing my breath; I was having chills and fever; 
after that they put me in observation in a room with all 


kinds of machinery there. They told me I had a heart 


attack. 

Q They put you in intensive care? 

A Intensive unit. 

Q Now, when were you discharged from Staten Island Public 


Health Service? 


A I was :.scharged. 

Q Was it on the 10th of May? 

A About the 10th -- about the i0th of May. 

Q How did your knee feel at that time? 

A I was in a wheelchair. When I left, I had to use a 
cane. 

Q Now, you are not using a cane any more? 

A I am not using a cane. 

Q Have you been getting treatment down in Puerto Rico? 
A I have been getting treatment, having appointments ior 


future treatments. 

Q Tell me, Mr. Evans, before May 2let of 19h8, when you 
were injured on the CALMAR, did you ever have any knee 
problem before that? 

A I never had any problem. 
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time, one leg. I cannot go up neither can I go down; any 
rough movement hurts. 
Q You are saying if you go up steps you have got to put 
both feet on the same step? 
MR. MOYLES: I object to his characterization. 
MR. MATTHEWS: Could he demonstrate? 
THE COURT: I think you are recapping what the 
witness has said already. 
A I have to put my right leg, carry my weight and stand 
still and put my right leg and carry my weight and put the 
weigiit on my left leg. 
Q (By Mr. Matthews) ir. vans, we have certain fiqures 
on an exhibit which we can go into later, showing base pay 
for a bosun and for an able-bodied seaman at different 


periods of time. Would you tell the jury what is included 
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Q What was your general physical condition at that time? 
A I was in very good physical condition. 
Q Were you strong? 
A Was very strong. 
Q You moved quickly? 
A I was able to climb up the trees. 
Q How does your knee feel «at the present time? 
A The knee, it don't lock any more. 
Q It doesn't lock any more? 
A I cannot go up the steps. You have to go one at a 
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in the base pay? In other words, what work do you do for 
your base pay? 
A Work forty hours a week. 
Q If you work more than eights hours in one day, do you 
receive overtime? 
A That would be overtime. 
Q And, if you work on Saturdays, Sundays or holidays, 
do you receive something called premium pay? 
A That's a special rate premium overtime, they call oe 
Q On an average now, about how many hours combined 
overtime and premium pay would you average per month during 
different shifts? 
A At the present time would be one hundred twenty-five, 
one hundred fifty. 

THE COURT: One hundred fifty what? 

THE WITNESS: Hours. 
Q (By Mr. Matthews) How would that be divided as between 
the overtime and the premium? 
A Beg pardon? Repeat the question, please. 
Q How much of that would be premium pay and about how 
much overtime? 
A Premium pay would be about seventy-five hours a month. 
Q In addition to that, do you receive vacation pay from 


the union? 


A Used to receive vacation pay for that. 
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1 MR. MATTHEWS: May I lead on this, Your Honor? 

2 1 have checked the figures. 

3 | THE COURT: How much were you getting base pay | 
a | in January and February of this year? 

s | THE WITNESS: My base pay ight now? 
6 | THE COURT: Yes. 

7 | THE WITNESS: I'm sorry, I can't tell you | 
8 right now. 

9 | THE COURT: Was it fifteen hundred to a 

10 | thousand dollars a month? 

al THE WITNESS: It's about fiftsen hundred 

12 | dollars a month now. 

13 | THE COURT: That's base pay? | 
~ THE WITNESS: Base pay included with the over- 

} 

15 time. | 
16 | THE COURT: Are you working now? 

17 | THE WITNESS: No, I'm not working. 

“~ THE COURT: You have been without work for how 

19 long? 

| 

ed THE WITNESS: Since the time -- from the time 
21 I started in the hospital. 

22 | THE COURT: You are living in Puerto Rico? | 
23 THE WITNESS: Puerto Rico. 


THE COURT: Your family lives in Puerto Rico? 


THE WITNESS: Yes. 


' Ls] 
on 
ae 
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1 | THI COURT: Your family has always lived in 
2 | Puerto Ric’ ” 
3 | “IE wITNESS: Some of my sons are here. 
4 | THE COURT: What about your wife? 
5 | THE WITNESS: My wife is in Puerto Ricc. 
\ 
6 | THE COURT: She has been there for how many 
7 years? 
8 THE WITNESS: She's been there all the time. 
9 | MR. MATTHEWS: Your Honor, 3s far as that 
10 | question is concerned, I would have gotten into it 
| 
11 before, Mr. Evans' first wife died in 1949. So his 
{| 
12 | prelent wife is living in Puerto Rico; is that right? 
13 THE WITN) 3S: Yes. 
14 | THE COURT: When did you get married again? 
15 | THE WITNESS: I'm sorry, I got married a couple 
16 | of years l.ter. 
7 | THE COURT: 1951? 
| 
18 | THE WITNESS: Yes. 
19 | MR. MATTHEWS: There was one question I left 
20 | in the air. 
a1 | THE COURT: Go ahead. 
2 | Q (By Mr. Matthews) On this vacation pay as an able- | 
a3 | bodied seaman, you get one hundred dollars , month? | 
24 A One hundred dollars for A.B. and one hundred twenty- | 
25 five dollars for bosun. 
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i MR. MATTHEWS: I think actually it is one 
2 | hundred sixteen dollars sixty-six cents, Your Honor, 
3 | for bosun. 
4 | {8 COURT: All right. Go ahead. 
5 | MR. MATTHEWS: Your Honor, do you intend to 
6 | take any recess before «ross-examination? 
7 | THE COURT: No. We are going straight through. 
8 | MR. MATTHEWS: Your Honor, a* some time within 
9 | the next half hour, coulc ve put the doctor on? 
10 | THE COURT: Yes. 
11 | 
1 | 
| 
14 | CRC. 7-LAAMINATIO? 
15 | BY MR. MOYLES: 
16 | Q Mr. Evans, when you went tc the U.S. Public Hea: wh 
17 | Service at Huston Street, did you give them a bickground or 
18 | history as to when you incurred these injuries to your knee 
19 | or got these injuries to your knee? 
20 A iI believe I did. 
21 Q The doctor would sit there, would he not, and say, 
22 | "Mr. Evans, give me a little bit of your background and 
23 case history; your age, how do you feel generally and your 
24 health," and things like that? 
25 | A Usually they have the record there all the time being 
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1 in the hospital, U.S. Public Health. 
2 | Q Yes, but when you went there because of the knee 
3 | injuries, you had to tell them when they heppened, didn't 
a | you? 
5 | A Yes, sir. 
6 Q You have said now that one occurred on May 21st, 1968? 
7 A That's right. 
8 | Q The other one occurred, I think, June 14th, 1968? 
| 
9 | A That's right. 
10 | Q The left was in May; the right is June? 
i A Correct. 
12 | Q Would it surprise you that the record of August jrd, 
13 | 1968, U.S. Public Health Service, Orthopedic Clinic, West 
14 | Huston Street, states left knee injury, one month prior to 
| 
15 | Memorial Day; right knee injury on Memorial Day? 
16 | A I don't recall. asa 
7 | Q I would ask the Court to take judicial notice that 
18 | Memorial Day, 1968, was May 30th. 
19 | MR. MATTHEWS: Your Honor, is there any 
20 question in this case that it happened on May 21st? 
a | THE COURT: I don't know. All of these 
t @ 
22 | documents are in evidence. You can use them for 
23 | argument to the jury. 
24 Q (By Mr. Moyles) Mr. Evans, you have been sailing, I 
25 | think you testified, since around 1942? 
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Q 


or. construction? 


A 


from one place to the other. We specialized in tying up 
and securing the cargo so it can be moving the crane 


safely. Rigger consists of tying up and securing. 


Q 


A 


Q 


haven't you? 


A 


Q 


iliac problem? 


A 


Q 


A 
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Beg your pardon? 

You have been going to sea since 1942? 

1941. 

Then you had a two and a half year period off? 
Yes, sir. 

Were you in construction work? 

Building construction, rigger jobs mostly. 
Rigger jobs? 

Yes. 


Would you explain to me what you mean by rigger j« 


Rigger, assist the crane operator to_move the cargo 


Then you went back to sea in 1944? 
That's right. 


You sailed aboard quite a few vessels since then, 


Yes, sir. 


Isn't it true in 1954 you had a claim for a sacro- 


1944? 
1954. 


Specify it. 
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l Did you 1il aboar vessel called the S'1 

2 NAVIGATOR? 

3 A Yes. 

4 | Q While you were aboard that vessel, did you make a 

§ | claim for a sacroiliac -- a sacroiliac claim? 

6 A That's right. 

| 
yay Pe In 1959, while you were still aboard the STEEL 


8 | NAVIGATOR, did you complain again about your sacroiliac 


strain? 


a 
i 
10} A That's right. 
11 | Q Then in June of '55, you also complained about sacro- 
12 | iliac strain? 
13 A Excuse me; could I ask you a question? That means 
14 pain in- che back? 
15 | THE COURT: Yes. 
16 | A That's right. 
17 | Q (By Mr. Moyles) Then 1956 you sailed on a vessel 


1g | called INES. 


19; A Yes. 

20 Q Did you, while on that vessel, have meaical problems 
i 

21 or turn yourself in to any doctor? 
| 

22 | A T can't remember. 

23 Q Would it surprise you if the record showed you had an 


24 | infectious disease on August 7, 1956. 


MR. MATTHEWS: I don't see the relevancy of 
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THE COURT: That's all right. 
A J don't remember that. 
Q In 1958, again, you complained about chronic condi- 


tion, possible strained ankle while you were still aboard 


the INES. 
A I remember that. 
THE COURT: What year was that? 
MR. MOYLES: That was 12958 or 1959, Your Honor. 
THE COURT: A sprained ankle. 
MR. MOYLES: And also sacro sprain. 
THE COURT: All right. 
Q (By Mr. Moyles) Also you sailed aboard a vessel 


called the ROBERT SHERWIN in December 1960? 


A Correct. 
Q Did you make a complaint then for bursitis? 
A I have made complaints about bursitis; I don't recall 


it was on that ship; I don't remember. 
Q Did you then sail aboard a vessel for the Ishmael 
(phonetic) Line on the APPRENTICE, I think it is. While 
you were aboard that vessel, did you complain of infec- 
tious disease? 
A It could be. I don't recall. 

MR. MATTHEWS: I don't understand the rele- 


vancy of this. 
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Hr COUR: The witness tesctitiedad €ar.ier 


was in good health all of the time and at the tim 


e 


of the injury and that he had no injury or complaint. 


I think counsel is now in a position to show that is 

not true. Go ahead. 
Q (By Mr. Moyles) In 1963, while you were still aboard 
the APPRENTICE, did you complain of bruised shoulders and 
@ strained ankl 
A Will you pl2ase repeat the question. 
Q In June, 1963, and January, 1963, while sailing 
aboard ‘ie APPRENTICE, did you complain about having 
bruised shoulders and a strained ankle? 
A That I don't remember. 
Q Did you sail in 1964 aboard the SEATRAIN vessel 
NEW JERSEY? 
A I sailed on the NEW JERSEY; I don't recall the time. 
Q You don't recall the time? 
A No. 
Q Do yuu. recall that on July 18th, 1964, you complained 
of severe cold and pain in , ur chest? 
A That happened so often; it's hard to. 
Q You say severe pain in your chest happened quite 
often? 
A Cold every day. 
Q Let's talk about the pain in the chest. You get them 
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A No, Sir. 

Q You didn't have them? | 
A No, sir. 

Q You might have complained about them in 1964? 

A Might have complained; I can't recall I had pain in 


the chest. 
Q You do recall sailing aboard one of the SeaTrain 
vessels, that on August 4, 1965, you made a request for 


check up for high blood pressure? 


A Yes, sir. Could be. I been checking high blood 
pressuie. 
Q Then on May 16, 1966, while sailing aboard the 


SeaTrain's NEW JERSEY, you again had slight chest pain? 


A I can't recall that. 

Q You don't recall that? 

A No. 

Q Then in 1968, you had the situation on the 21st of 


May and then the 14th of June about the knees that we are 
talking about in this case, correct? 
A Would you repeat that, please? 
MR. MOYLES: Let the record show here the 
documents I am showing are the injuries which are 
before this Court. 


THE COURT: There is no dispute about that. | 


JERRY C. HARRIS 
206 U. $. COURTHOUSE 


POMTLAND, OREGON 97205 


Q (By Mr. Moyles) Then on September 14, 97 you were 
sailirg xboard the Seatrain's DELAWARE? 

A Correct. 

Q At that time, didn't you complain about contusion 
in the knee, prostatitis? 

A The record must show ny history. 

Q T am aski the question. 

A They are in the Public Health. 

Q pid you sail aboard a vessel, the FAIRLAND? 

A Yes, sir. I did. 

Q And, did you complain of iilness on July 13, 1971, 
of prostatitis? 

A Yes, sir. 

Q Then you were sailing aboard -- I can't make that 
out -- A-R-I-Z-P, I think a SeaLand vessel, did you sail 
aboard that vessel in September, 1972? 

A Yes. 

Q Did you complain on September 4, 1974, while on that 
vessel that you had headaches? 

A I know I had headaches; I can't recall. 

Q Did you then sail aboard a vessel, the JACKSONVILLE 
in August of 1973? 

A I can't remember the date. 

Q You can't remember sailing on the JACKSONVILLE? 
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A That's my nistory; I can't remember. 

Q I asked you, did you sail on the JACKSONVILLE? 

A Yes. 

Q Do you remember complaining of severe headaches on 


August 19, 1973, on the JACKSONVILLE? 

A Yes. 

Q And now, Mr. Evans, when you go aboard a vessel for 
different companies, whetner it be the “ulmar or SeaTrain 


Lines or the SeaLand Line, do you take an on-board physical 


24 


25 


$.j7m for each voyage? 


A 


Q 


A 


Q 


Sometimes we take it when we go on voyage. 
Sometimes you don't? 
Sometimes we don't. 


Do you take an annual physical for the SIU, 


farers' International Union? 


A 


Q 


Yes, six. 


When you take those annual physicals, do you give the 


doctor your full case history? 


A 


Q 


Yes, sir. 


So, you tell him what has been wrong with you, what 


has not been wrong with you? 


A 


Q 


Yes, sir, but they look. 
Do they give you electrocardiograms? 
Yes, Sir. 


Do they X-ray your chest? 
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2 | Q Do they ask you generally what your health is? 


3 | A No, they got limited examination. 
4 ) Q But, you have to sign that examination, don't you? 
5 | You have to sign that examination on the form, the SIU 
6) form? 
7 A Yes. 
8 Q Now, you signed aboard the CALMAR on around July 11, , 
9 | 1968, didn't you? 
10 A Did I sign for sailing? 
uM Q You signed back on for sailing around that time? 
12 A I did. 
13 Q So the jury understands, isn't it true vessels have 
14 | what they call eastbound voyages and westbound voyages? 
| 
15 | A That's right. 
1€ Q You siyn on or off those particular voyages? 
17 A Yes. 
18 Q You don't sign on and stay on. You sign for each of 
19 : those voyages; is that correct? 
20 As‘ That's right. 
| 
21 . Q fefor: each voyage, with some steamship companies, 
22 | you ace giv2n a medical examination, are you not? 


| 
23 A Very brief. | 
Q That's not my question. You are given a physical 


25 | examination by certain companies; is that correct? 
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A You are. 

Q You have to certify or sign the form; isn't that 
correct? 

A Sometimes we do. 

Q Now, do you recall that on July llth, 1968, you signed 


an on-board physical for thc Calmar Steamship Co.? 


danded document to witness.) 


that's my 


A I have to put on my reading glasses. 


Signature there. 


MR. MOYLES: May we have this marked the next 


number? 


THE COURT: Hasn't that been already admitted 


in evidence? 


MR. MOYLES: We stipulated it is admitted. 


didn't give it a number. 


THE COURT: Give it a number. 


MR. MATTHEWS: I think we've got a 


don't have a 15. 


THE COURT: Start in with 


THE CLERK: Defendant's Exhibit 20 marked 


for identification. 


THE COURT: Did you want to change your answer? 


A I should like to explain about these types of examina- 


tions. 


THE COURT: All right. 
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1 MR. MOYLES: Your lionor, please. 

2 | THE COURT: You can ask the question. Your 

3 | lawyer will ask the question, 
\ 

4i a All right. 
\ 

5 Q (By Mr. Moyles) Now, Mr. Evans, when you had this 
i 

6 physical examination on July ilth, 1968, that's almost a 

7 | month after the alleged knee injury of June 14th, a month 

8 | and a half, almost two months ---- 

9 THE COUT I think you ought to as« him the 
i 

10 | question without the long windup; that goes ror both 

11 | of you. Just ask him the questions. 

12 Q (By Mr. Moyles) Did you complain to the doctor that 
i 

13 | you had knee problems so they would note it on this 

14 | physical? 

15 A I didn't complain. 

16 Q Did you tell him? He asked you for history of previous 

17 injuries? 

18 A No, sir. 

19 | Q How did he know you had malaria in 1941? 

20 | A He asked me if I had malaria; I had. 

21 | Q He asked you specifically if you had malaria? 

22 | A Any disease, anything you stay in the hospital. 

ai 6G Mr. Evans, isn't it true the doctor asked you to give 

24 } your medical history, whether you had any problems or any 

25 disease or any operation? 
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vessel within a month and a half period prior to this? 

A That was -- there were records, all of the hospital 
records; that was routine examination for making this. 

Q Mr. Evans, it is routine now to you. You have just 
told this jury about the pain you were going through and 
how you were administering to yourself to relieve that pain, 
including buying a heating pad? 

A The doctor didn't ask me. 

Q The doctor didn't ask you about history of previous 


injuries? 


A What he asked, I answered. 

Q How would he know you had your tonsils and adnoids out? 
A He asked for it. os 

Q As a matter of fact, the record talks about extremi- 
ties; it says, "negative." Did you tell him you were having 


trouble with your knees because you were injured aboard this 


vessel? 

A I don't ramember telling him that. 

Q You. take annual physicals with the SIU? 

A Yes. 

Q When you take these examinations, do they ask you to 
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A Whatever questions he asked, we answered. That's a 
couple of minutes. So, we sign without looking at it 
because it's routine. 

Q You had just been injured, hadn't you, aboard the same 


| 


| 


A 
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give your history? 
A They may, a few questions. 
Q They ask you questions like: "Did you ever have 


hypertension"? 


A They give you electrocardiogram every time. 

Q They take your past medical history? 

A They make the questions and I answer them. 

Q You sign, don't you, that the above answers are true 


and correct. You sign your signature. JI will show yeu this 
document. 
(Handed to witness.) 


Is that your signature, Mr. Evans? 


A Yes, sir. 

Q Is that your signature? 

A ct. ie. 

Q Is that your signature also, Mr. Evans? 

A Yes. 

Q Is that your signature, Mr. Evans? 

A That s right. 
(Continues handing documents 
to witness.) 

Q Again, Your Honor, these are part of the documents we 


stipulated to. 
THE COURT: They may be admitted. 


Q (By Mr. Moyles) Mr. Evans, did you have a physical 
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by the Seafarers' Welfare Union in September, 1973? 


A I don't recall that date. 

Q On or about? 

A Please repeat the question. 

Q On or about September 13th, 1973, did you have a 


physical by the SIU? 
A We have annual physical examinations. 
Q I just asked you, please, answer my question. Did you 
have an annual physical on or about September 13, 1973? 
A I said I had. 

THE COURT: He ':.:1d the annual one. Ee docsn't 

remember the exact date. 

Q (By Mr. Moyles) Would it surprise you if I told you 
that annual physical that you certified that the above 
answer was true and correct that says: "Skull, no, back, 
no, extremities, no." 
A I just answered the questions they asked me. 


Q Why did you say "no" if your knees were bothering you? 
A Because they do the examination; they make the ques- 
tions; they do whatever they have to do. 


Q You have told us you had this long history of your 


knees bothering you going back to May of 1968. 


A I have told that to U.S. Public all the time. 
Q Don't you tell your union the truth? 
A See, it's routine from my understanding of the 


JERRY C, HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


aE ER eg 


Evans - X 


SSS ee ee = = : —_—_—_—-_—-—— - - -+- 


different setups in the union because they have the history 


in the Public Health all the time. 


Q Do you always sign statements that are incorrect then? 
A Most of the sailors sign that just in a hurry. 
Q Is this statement true or fiction? 


MR. MATTHEWS: Your Honor, I object tc it. 
THE COURT: A lot of this is argumentative. 
You have covered that. Let me ask you a question or 
two. 
Q (By the Court) You were made fit for duty on several 
times by the Public Health. Then you claim you were still 
sick and took vacations? 
A Yes, sir. 
Q Also whenever you signed on a vessel, you told them 
you were in good shape. Was that to be able to get the job? 
A That was to build up some relation in the company. 
Q When you were working, did you ever take time off or 
did you get full time and your regular pay and overtime pay 
during the entire period you were working on these vessels? 
A Will you please repeat. 
Q You worked quite a bit of time since 1968 to 1973. Did 
you take any time of while you were working or did you work 
your full shift? 
A I used to work all of the time. 


Q You yot your regular pay and your overtime pay? 
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l A Yes, sir 
2 | THE COURT: All right. 

i 
3/ Q (By Mr. Moyles) Mr. Evans, I have the physical and | 
4 you identified your signature. They cover 197C, 1972, 1973; | 
5 and they state on illnesses: “Hypertension and prostatitis."| 
6 Your signature, of course, appears thereunder. Have you 
7 ever had a histcry of hypertension? | 
8 | A I've been taken care of by Public Health sometime. 
9 | Q Do you uncerstand what the word hypertension means in 

10 layman terms? 
11 | A High blood pressure? 
12 | THE COURT: Do you have a doctor who is going 
13 to testify? | 
14 | MR. MATTHEWS: I do, Your Honor. 
15 THE COURT: I think you have covered it enough 
i 
16 | so the orthopedic witness can testify. 
17 | MR. MOYLES: I don't waive my right to bring him 
18 | back on? 
19 | THE COURT: No. I thought you ought to have 
20 the privilege of interrogating this man on his physical | 
21 before the doctor testified. | 
22 | MR. MOYLES: All right. | 
23 | THE COURT: You can step down. You can put the | 
24 witness back on. | 
| | 
25 } (Plaintiff leaves witness stand) 


a 
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MR. MATTHEWS: Cal] Dr. Maucr. 


IRVING MAUER 


was thereupon produced as a witnes.. in behalf of the 


pl f, and having ween first duly sworn to teli 
the truth, the whole truth, and nothing but the truth, 


was examined and testified as follows: 


THE CLERK: Please be seated. State your name 
in full and spell your last name. 

THE WITNESS: Irving Mauer, M-a-u-e-r. 

THE COURT: What is your occupation? 

THE WITNESS: I am an orthopedic surgeon. 

THE COURT: Are you duly licensed in the State 
of New York? 


THE WITNESS: I am. 


THE COURT: Are you certified? 


THE WITNESS: T am. 

THE COURT: Ladies and gentlemen, Dr. Mauer is 
a duly licensed and certified orthopedic surgeon who 
devotes his entire time to that particular branch cf 
medicine and surgery. His qualifications as an 


orthopedic surgeon have been admitted by all counsel. 


Doctor, will you tell us what the field of 
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4 orthopedic surgery is? 

2 THE WITNESS: Orthopeijic surgery is that branch 

3 | of medicine which specializes in treating and fixing 

4) things that go wrong with the moving parts of the 

5 | skeleton, that means bones, joints, the muscles and 

6 ‘ie nerves and the skin that covers over the bones and 

7} joints; that includes the extremities as well as the 

8 | spine. 

9 THE COURT: Did you examine Julio Fvans? 

10 THE WITNESS: TI did, sir. 

il THE COURT: Did you examine him for treatment 

i or for testimony? 

13 | THE WITNESS: For testimony. 

14 | THE COURT: All right. Dr. Mauer is being 

15 | called as an expert. Go ahead, Mr. Matthews. 

16 

17 

18 | 

19 | DIRECT_XAMINATION 

20 | BY MR. MATTHEWS: 

21 | Q Doctor, was it at my request you examined Mi. Evans? 

22 i A Yes. 

23 Q How many times have you examined him? 

24 A I examined him twice; once on September of '71 and the 

25 | second time yesterday. 
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A I did. 
Q What was that history? 
A He told me that he was injured on the Calmar Steamship 


Co. vessel about three and a half years ago; that was three 
and a half years prior to September, ‘71, when, while work- 
ing on the ship, he found himself working on a partially 
opened hatch which was usually not open; that he began to 
fall and in order to save himself from falling down the 
hatch, he had to jump, and that when he jumped, he struck 
his left knee against the hatch; that he injured his knee; 
he was sent for medical care by the shipping company; 
but chat *~ was able to continue work; but there was severe 
pain in the left knee. 

He told me several weeks later his left knee gave away 
and that he fell and struck his right knee. 

He told me that he still, as of September, ‘71, had 
pain in the left knee; that the left kr2e gave way and that 


he had difficulty in working in the squatting position. 


Q Doctor, did you conduct a physical examination at that 
time? 

A I examined -- I conducted an orthopedic examination. 
Q Orthopedic examination? 

A Yes. 

Q Would you describe the findings on your orthopedic 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


examination? 

A On the orthopedic examination I found that the left 
knee did not bend completely when compared with the right; 
that the lining of the knee joints were thickened both on 
the right and on the left. 

I felt the knees themselves, the inner lining of the 
knee joints were thickened. I found that when the knees 
were straightened and bent, I found crepitation or grating 
or lateral retention indicating sensation. 

I found the five measurements were equal by lateral. 
And, I found tenderness on the inner side of the joint; 
that is, this side of the joint on the left side with a 
positive McMurray sign on the left. A positive McMurray 
sign is a ceitain maneuver that one goes through when one 
tests the knee in which the leg is bent -- the position is 
straightened out and turned at the same time in order to 
find whether the inner mechanics of the knee are working 
properly. Normally when you do this, the knee straightens 
smoothly. When there is something wrong with the inner 
mechanism, you feel something snap inside the knee joint. 


That's called a positive McMurray sign. 


Q You found that snapping, Doctor? 

A On the left side. 

Q Is that a recognized orthopedic test? 

A Yes. 
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Q In it specifically for this condition that you have 
talked about, internal derangement? 

A Yes. 

Q You mentioned a thickening of the joint line. What is 
the significance of that to you as a doctor? 

A This means there is something going on in the knee; 
that there is swelling or a reactive situation going on 
inside the knee. 

Q I think you also said that you found crepitation or 


grating; is that correct? 


A That's correct. 
Q What is the significance of that to you as a doctor? 
A This went along with the thickening and the swelling 


of the lining of the joint. When this lining moves, then 


sometimes you c.n feel or hear the strange noise. 


Q Now, doctor, did you make a diagnosis at that time ---- 
A Yes. 

Q In Septenber? 

A Yes. 

Q What was your diagnosis? 

A I felt the patient had interval derangement of the 
knee. I felt he tore one of the cartilages in the knee 
joint. 

2 Is there more than one cartilage? 

A Yes, there is a medial and a lateral. There are two 
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compartments of the knee jecint. This is the medial side, 


tlhe one ’ vards the other side; and the lateral side is 


the one toward the outer side. I felt he tore the inner 


one 

Q Are the findings similar one to the other? 

A Yes, they are quite similar. 

Q It was your opinion at that time that he had torn the 


inner one; is that correct? 
A That's right. 
Q Did you have an opinion as to whether that condition 


was related to the accident of May 21st, 1968? 


A Yes. 

Q What was that opinion? 

A I felt it was due to the accident. 

Q Docto:. what is the function of the knee joint? 

A The knee joint is the second largest joint in the body. 


It is the joint between the thigh bone and the leg joint. 
It's the joint that bends or extends. It doesn't go ina 
circle. It has a very wide range of motion The knee 
joint is just a hinge. It goes up and down. It enables 
the level of the leg to get from one place to another; to 
climb steps; to squat; to sit; to give strength in running 
and walking and all other activities. 

Q Now, how does an injury such as the one that you 


found, the torn cartilage, how does that affect the 
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functioning of the joints? 

A Well, the knees are quite a complicated joint with 
all sorts of mechanisms in the joints. That is not simp’y 
one bone against another bone. One bone is held against 
another by ligaments. These ligaments and the capsule, 
which is all part of the ligaments, maintain the contact, 
The contact is buffered by the articular artery or joint 
gristle of the joint; and, between the two bones, there 
are bones and also these meniscus or semilunar 

cartilages widen the cavity of the joint and make up for 

a special kind of motion in the. knee joint which is called 
the screw hole motion. It is a little complicated. When 
you fully extend the knee, it turns. That's how the knee 
works and the cartilages of the meniscus take part in this 
motion. They buffer t motion in the knee joint; and 
they take hold the screw hole mechanism. ‘They are internal 
mechanism of the knee joint. When these are gone, when 
there is damage is to these cartilages, they may get 
between the bone and this would cause the patient to fall 
or they can get between the bones and stay there; and, 
this would prevent motion either at the extension or 


flexion of the knee joint. 


Q Is that a competent producing cause of pain, Doctor? 
A Yes. 
Q Will heat provide some relief of these symptoms? 
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A Yes. 
Q Will rest? 
A Yes. 
Q Doctor, we have a number of exhibits that have been 


marked in evidence, records, medical logs, treatment 


reports from Wilmington and from Baltimore. 
THE COURT: You have seen all of those reports, 


haven't you? 


THE WITNESS: Yes. 


THE COURT: You have looked at them? 


THE WITNESS: Yes. 


THE COURT: You have given a report to counsel, 


haven't you, of your findings? 


THE WITNESS: Yes, sir. 


MR. MOYLES: I have seen it. 


MR. MATTHEWS: That's correct, Your Honor. 


THE COURT: Ladies and gentlemen, these things 


are not secret. Whatever this man has in that regard 


is given to opposing counsel and vice versa. 


Q (By Mr. Matthews) Now, Doctor, T will ask you if you 
will refer to Exhibit 11 -- Your Honor, to make things a 
page of 


little easier, I'm going to refer toa particular 


the exhibit which I have taken out. 


THE COURT: Give it to him now. 


(Handed to witness.) 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


— 
iy 


“4 
| 


What is that date? 


THE WITNESS: This is dated 4-5-74. 


Q (By Mr. Matthews) Doctor, is that an-operative report? 
A Yes, sir. 

Q And, have you performed arthrotomies? 

A I have. 

Q What is an arthrotomy? 

A An arthrotomy is an operation on an inner joint. 

Q I would appreciate it if you would look at that. Of 


course, I don't want you to read it to the jury; 


just as well do that. 


meaningful language that: would be meaningful to a layman 


But, I would like you to explair in 


just what was performed, the operation that was performed. 


A The operation was done on the 4th of April 


1974. 


Q Pardon me, Doctor, so we keep our facts straight. 


think you are reading the date wrong. 


-- March 5, 


I 


A April 5th. On general anesthetic the patient was put 


to sleep. And, the leg was prepared, cleaned and sterilized 


with preparation fluid; then a tourniquet was placed cn the 


thigh to prevent bleeding; this is a rubber material which 


is inflated. This prevents bleeding during the operation. 


After the blood is drained from the extremity, using 


an elastic band, with the knee bent, they cut into the 


outer side of the left knee; then, when they opened the 
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1 knee up, they found that the fat underneath the kneecap 

I 
a was large and apparently was inside the knee joint when 
3 | the knee joint was fully extended. He said this was the 
‘| area where the fat was inside the knee joint and was the | 
. area that he found was the tender area that he found before | 
6 | the operation. He took out this area of discolored fat and | 
7 trimmed it back to prevent it from going into the knee joint | 
a | and being bitten there very much like you would bite your 
9 | teeth when you close your mouth each time you straighten 

| 


10 your knee out. He took this fat out. 


il Then he explored the cartilage on the outer side of 
12 | the knee, the meniscus: then, he found when he pulled on 
13 the cartilage, the cartilage itself was displaced between 
16 the two bones of the knee. In other words, it bit between 
15 | the two bones like you imagine mashing a finger inside the 
16 door, every time you clcese the door, you mash your finger 
\ 
17 in there, the cartilage bites between the two bones of the 
i 
18 | knee, he found this happened every time he moved it in and 
19 | out. So he said that it was torn; the larger cartilage was 
20 torn off from its back insertion. He had to take out this 
21 | semilunar cartilage using a special meniscus knife. 
22 | The articular cartilage of the thigh bone and the shin 
\ 
23 bone was okay. | 
24 | The ligaments that he could see of the knec also were 
25 | okay. He couldn't see this inside of the knee. He then 
Anes eaevar PERNT RE e On Mine Semel ae eS OREN rc te 
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i cleaned out the knee joint and closed the incision with 

2 || the stitches and put a dressing on, took the tourniquet off 
3 | and sent: the patient to the recovery room. 

4 Q Doctor, what were the conditions or injuries which 

5 | were confirmed, discovered at this surgery? 

6 | A Injury to the fat pad, a torn lateral semilunar 

7 | cartilage or meniscus. 

3 | Q Doctor, I would like you to assume tnat rrom the time 
9 | of your examination in September of 1971, that Mr. Evans 

10 | worked intermittently as an able-bodied seaman, which is 

11 | sonewhat lighter work than that of a bosun, though still 

12 | heavy work, for about two years, taking time off between 

13 | jobs to rest his knee, continuing to apply heating pad to 
va | his left knee, that during this period and indeed up until 
~ the time of his surgery in 1974, that squatting and climbing 
16 | became increasingly difficult for him, that his knee, which 
17 | had started .o give way and to lock as early as June of 

18 | 1968, the left knee, continued to give way on him with 

19 | increased frequency, that he noticed his left leg was 

20 | becoming weaker, I ask you further to assume that he has 

| 

21 received treatment in accordance with the hospital and 
20 | medical records which you have reviewed, I ask you, Doctor, 
23 whether you have an opinion which you can express with 
24 reasonable medical certainty as to whether or not the con- 
25 ditions which you confirmed surgically by his doctors at 
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Public Health Service at Staten Island on April 5, 1974, 


were the same conditions from which Mr. Evans was suffering 


when you examined him in September of 1971? 


| a 
A I do. 
Q What is that opinion, Doctor? 
A They were. | 
Q What are the reasons for your opinion? 
A At the time that I examined him, he had signs of 


internal derangements before we saw him and a tenderness and 
a thickening. He continued with the sig: f what we call 
internal derangement. It was not a good knee; it gave way 
on him. He was unable to work with the knee. He continued 
to have treatment intermittently and almost continuously 
ever since then. This is when he finally ---- 

MR. MOYLES: Your Honor, I'm going to have to 
move to strike some of that testimony as hearsay. 

THE COURT: I think a doctor is entitled to do 
that as a basis of making a diagnosis. 

You relied, not only on your physical examina- 
tion, but also the statements made by Mr. Evans to you 
in determining your conclusions? 

THE WITNESS: Yes; gis. 

THE COURT: Did you take X-rays? 

THE WITNESS: Yes. 


THE COURT: Did the X-rays revea] any of the 
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conditions about which you testified? 

THE WITNESS: No, Sir. 

THE COURT: But you did maxe a physical examina~ 
tion of his knee? 

THE WITNESS: Yes. 

THE COURT: Did that confirm anything about which | 
you testified? 

THE WITNESS: Yes. The physical examination 
confirmed the tenderness and confirmed the McMurray 
sign. I was able to pull the meniscus in and out with 
the hook. I was able to slip it in and out by 
maneuvering and felt it slip back and forth. 

THE, COURT: But most of the information on which 
you base your conclusions, including the date of the 
injury and the relationship between what you Saw and 
the injury was based upon the statement of Mr. Evans? 

THE WITNESS: Yes, sir. 

THE COURT: Ladies and gentlemen, when a doctor 
examines someone, he not only relies on what he finds, 
sometimes it's X-rays, sometimes it is a physical 
examination; sometimes he makes a determination based 
solely on that physical examination; sometimes a 
doctor can't find anything and he makes a determination 
solely on the basis of what the patient tells him. 


Other times a doctor relies partially on what the 
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patient tells him and partially on what he has fo nd. 


2 | Now this man has testified that he 2lied in part upon 
3 | the history given by the patient and his physical | 
7 findings. Insofar as the doctor has relied on the | 
5 | statements made by Mr. Evans, you may consider the 
6 | true worthiness of Mr. Evans' testimony because if he 
7 | says one thing, a doctor can come to one conclusion; | 
\ 
8 | if he says something else, he can come to another con- | 
9 | clusion. So, before you can give full credence to the | 
10 | opinion of the doctor, you have to first find that the 
11 | statements made by t.e patient to the doctor were true. 
12 Go ahead. 
13 | Q (By Mr. Matthews) Doctor, His Honor asked you about 
14 x-rays, is this cartilage type injury something that shows 
i} 
15 | up in normal X-rays? 
16 A No. 
| 
17 Q What is the most cer’ ain means of diagnosis, Doctor? 
18 | A The most certain means of diagnosis is to open up the 
19 | knee and see it. But aside from that, there is another way, 
20 | a special X-ray in which a special material is put into the 
21 | knee joint; this very often can outline these ray elusive 
22 | non-structures that are not visible to the X-ray; and they 
| 
23 maybe sometimes outlined by the material you place in the 
24 knee. And, you can tell whether there is something wrong | 
| 


with these structures. 


| 
| 
| 
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Q There is no evidence that there was any test of that 


kind performed in this case, is there? 


A No. 

Q But, the surest evidence is surgery; is that correct? 
A Yes. 

Q Doctor, before this surgery and before they decided 


whether to make the surgery, did the records at the Staten 
Island indicate whether this McMurray test was performed? 
I will refer the doctor, if I can, to Exhibit 11. 


(Handed to witness.) 


A Yes. 

Q Was their finding on the McMurray test the same as 
yours? 

A Yes. 

Q Now, aside from the McMurray's test that was performed 


just before surgery in 1974, is there any other indications 
in the records that you have seen, the records from '68, '69 
and '70, is there any indication on any of those records 
that a McMurray test was performed? 

A I didn't see any. 

Q Now, Doctor, do you have an opinion that you can 
express with reasonable certainty as to whether the con- 
ditions which were confirmed by the surgery of April, 1974, 
are related to the accident of May 21st, 1968? 


A I do. 
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What is that opinion? 
I think they are the same. 

MR. MOYLES: I didn't hear your answer. 
They are the same. 


Doctor, are there certain tests which are routinely 


performed before permitting a patient to undergo major 


surgery? 


THE COURT: How would that prove or disprove 
any issue in this case? He had the surgery. You are 
contending the surgery confirmed the diagnosis of the 
doctor. What difference would it make? 

MR. MATTHEWS: I'm sorry, Your Honor, I cidn't 
hear the very beginning. 

THE COURT: What difference would it make how 
he answers that question whether there were tests. 

MR. MATTHEWS: Oh, Your Honor, I'm getting on 
to the heart condition. 

THE COURT: This is something else. Are you 
an internist? 

THE WITNESS: No, sir, I am an orthopedic 
surgeon. 

(By Mr. Matthews) Is this major surgery, Doctor? 
Yes. 


Was the man given general anesthesia? 


Yes. 
JERRY C. HARRIS 
206 U. $. COURTHOUSE 
PORTLAND, OREGON 97205 
o 


Q Is it customary for a man to be given an eiectro- 
cardiogram ---- 

A Yes. 

Q -- before that surgery? 

A Yes. 

Q What is the reason for that, if you know? 

A It's part of the routine operative procedure. Any 


surgeon has to be prepared and has to know his patient's 


general medical condition to know the status of the heart, 


lungs, circulation and all parts of the body before he 


operates. 


Q Doctor, following the surgery, there is an indication 


in the record the patient was given codeine. What is codeine? 


A Codeine is a narcotic medication used for treatment 
of pain. 
Q Also there is a notation |.c was given Demerel intra- 
muscularly. What is the purpose of that? 
A That's an even stronger narcotic for the relicf of 
pain. 
Q Doctor, I'd like to ask that you have the rccords. 
THE COURT: I have a record here. 
Q (By Mr. Matthews) Could I refer to it fora moment? 
I would ask you to refer to page 53 of the doctor's progress 


notes. Could you tell the jury what those notes indicate 


whether there were pos.-operative complications? 
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Q What post-operative complications are indicated there? 
A Urinary retention and myocardial infarction. 
Q Is that myocardial infarction a type of heart attack? 
A That is a heart attack. 
1] Now, Doctor, you examined Mr. Evans again yesterday; 


is that correct? 


A That's correct. 
Q What were your findings at that time? 
A That the knee straightened and flexed fully: there was 


still mild thickening of the front of the knee joint. There 


was the scar, of course, on the outer side oi the knee joint 


which was well-healed; but there was some decreased sensa- 
tion to touch of the skin on the region of the scar. The 
patient complained of inability to climb stairs and to go 
down stairs with the knee not being strong. 

1) Is that sort of a symptom, something which sometimes 


occurs in this type of condition? 


A Yes. 

Q Do you have an opinion as to whether Mr. Evans has 
achieved the maximum benefit of medical care at this time? 
A I do. 

Q What is that opinion? 

A Not yet. 

Q You think he will get better? 
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Q About how much longer would you say, your best opinion, 


Doctvr, as to the maximum benefits? 
A About six satiate of therapy. 
Q Do you have an opinion that you could express with 
reasonable medical certainty as to whether at the conclu- 
sion of that time he will be able to return to work of an 
able-bodied seaman and bosun, keeping in mind that work 
involves going up and down ladders aboard ship and doing a 
good deal of squatting and bending? 
A It is possible. 

THE COURT: Possible to do what? 

THE WITNESS: Possibly he could return to work. 
Q (By Mr. Matthews) We are dealing in probabilicies 
here now, Doctor. So I am going to ask you which is more 
probable, that he will or will not be able to? Which is 
more likely? 
A More likely he will not. 

MR. MATTHEWS: Thank you. 

THE COURT: After how long a period? 

THE WITNESS: At six months. 


THE COURT: All right. Go ahead. 
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CROSS~EXAMINA™TON 

BY MR. MOYLFS: 
Q Doctor, of course you have admitted and the Judge has 
explained to the jury, you are accepting at face value when 
you examined Mr. Evans in September, 1971, that the history 
he gave you was correct? 

Yes. 
Q Then, you did your ort. jic work-up, an orthopedic 
examination to determine in your opinion what was wrona 
with his left kne. and right knee? 
4 That's right. 
Q Now, you have talked about a positive McMurray. Could 
you explain that McMurray to me please and to the jury? 
A A McMurray sign is carried out with the patient lying 
down; the knee is held back flexed bent up all the way; 
then it is straightened out with a twisting with the leg 
twisted inward and then it's straightened out with the leg 
twisted outward; and attempts are made to elicit a click 
somewhere in the inner mechanism of the knee joint; if you 
do elicit such a click, then this is a positive McMurray. 
Q Now, is it fair to say that the McMurray test is two- 
fold, external rotation and internal rotation? 
A There are subdivisions of this, yes. 


Q So, if you were examining for a medial meniscus injurv 
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you would rotate the leg externally, isn't that correct? 

A No, that's not correct. It becomes very, very compli- 
“ced because the interior part of the medial meniscus 
causes a click in a certain fashion externally; nd the 
posterior par: of the lateral meniscus can also cause a 
click in a certain phase of the extension or external 
rotation. It's very, very difficult to differentiate from 
lateral; sometines you can feel with your fingers, if you 
have your fingers on either side of the joint; sometimes 
you can feel a click deep in the knee joint, Yow are not 
sure where it is. 

Q Well, are you saying to us now then, Doctor, you came 
out with a definite diagnosis of medial meniscus on Septem- 
ber 9, 1971, and at that time that diagnosis was incorrect? 
A That's right. 

Q You are now saying, based upon the hospital records 

of the U.S. Public Hospital, Staten Island, your review of 
ti.em indicated that the injuries operated on on the 5th of 
April of this year was a lateral meniscus? 

A The injury operated on was internal derangement of a 
knee. 

Q It was a lateral meniscus? 

A They found the fat padding into the knee joint had 
become damaged and that the lateral meniscus was torn; 


they did not explain. 
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9) But, they excised the lateral meniscus, Gidn't they? 

A They removed the lateral. 

Q They removed the lateral meniscus? 

A Yes. 

Q You examined Mr. Evans yesterday? 
| 

A That's right. 

Q Bearing in mind you had before yesterday when you 


examined Mr. Evans again, that you had your previous report 
of September 9th, I think it was, 1971, in front of you; and, | 
you had access prior to that time to the complete medical 
records of the U.S. Public Health Office. What did you find 
as to a medial meniscus? 

A I didn't -hink he had one. 

Q You didn't think he had one? 

A I didn't think it was torn. 

Q So that would sort of confirm your orthopedic work-up 

of consultation done in March and April oi this year of a 
positive finding of a lateral meniscus was correct, by the 


U.S. Public Health doctors? 


A They found one; they saw it and took it out. 

Q They didn't find any medial one, did they? 

A They didn't look. 

Q Did you review the orthopedic work-up, orthopedic 


consultation report in those documents? 


A i did. 
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Q It was their opinion, prior to the surgery, that it 
was a lateral meniscus problem, wasn't it? 
A That's right. 
Q There is nothing in their talk about medial? 
A Talk about medial, no. 
Q Doctor, of course, in your science you have to make 
your calculated opinions. I am not being derogatory, based 
upon hard facts and suppositions and past medical history ---+ 
MR. MATTHEWS: Your Honor, I don't think that 
question is capable of being answered. 
THE COURT: I don't know what the question is. 
MR. MOYLES: All right. 
Q (By Mr. Moyles) You diagnosed in 1971 a media] 
meniscus, an internal derangement of the knee? 
A I diagnosed in 1971 that there was damage to the front 
of the knee joint and the side, the region of the interior 
and damage to the medial meniscus. I felt there was some~ 
thing wrong with the inside of the knee joint. That was my 
diagnosis. 
Q Now, Doctor, did you prescribe any treatment for Mr. 


Evans at that time? 


A No. 

Q Were you requested by him to prescribe any treatment? 
A I have no recollection. 

Q Do your records reveal anything? 
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A NO; S25 

Q He was merely sent down to you for an examination? 

A That's right. 

Q You're not his day to day doctor? 

A No. 

Q You never were his orthopedic consultant specialist? 
A No. 

Q So, you saw him twice, September 1971, and yesterday? 
A That's right. 

Q How long did it take you to do your examination on 


September 9, 1971? 

A Ten minutes. 

Q Ten minutes based upon information he gave you and 
your expertise as a qualified orthopedic surgeon, you made 
a definitive diagnosis which is incorporated in your repor 
A That's right. 

9D Doctor, have you ever seen a case where you have 


diagnosed a meniscus problem and it turned out to be 


arthritis? 
A Sure. 
Q Isn't it true, Doctor, that sometimes diagnosis and a 


McMurray test would even give you a false diagnosis as to 
a meniscus? It can actually be an arthritic condition? 
A Anything is possible. 


Q Would infectious diseases, and particularly venereal] 
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disease, would a history of that have a tendency to have 


arthritis of the knee? 


A Possibly, but not likely. 

Q What about arthritis of the ankle? 

A Also possible, but not likely. 

Q Have you ever ---~ 

A Things like that happen. 

Q Isn't there a thing in the orthopedic field called 


gonorrhea arthritis? 


A There is a one-shot swelling that goes away after the 
attack. 
Q The attack would come back, wouldn't it? 
A No. 
Q It would never come back, just once you get the attack? - 
A You can get the attack -- well, if you are asking me 
to describe what an attack of gonorrhea arthritis is, I will. 
If you want me to answer your question, I will do that too. 
Q Doctor, I'm not trying to fight with you. 
A No, no; I'm trying to make it clear. 
Q I am trying to put facts before this jury to make sure 
they understand. 
A This gonorrhea arthritis is a type of severe inflamma- 
tion of a joint which comes in relation to an attack of 
gonorrhea which disappears when the gonorrhea is treated 
‘ 


and which usually leaves no residual. It is not the same 
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doctors even call arthritis. 


is chronic condition in a joint in which there is 


aching in the joint and which spurs 


et cetera, 


Q 


et cetera. 
I have a book around here some 
THE COURT: 
MR. MOYLES: Yes I am, 
THE COURT: 
MR. MOYLES: A11 right, 
him something on his medical 
THE COURT: I 
after the 


mentioned. You said 


codine and he was givel Demerel. 


wasn't it? 
THE WITNESS: 
not 


THE COURT: You are 


correlation between giving 


Aren't you going to have an expert? 


Your 


a man Demere] and a 


develop in the joint, 


Gonorrhea arthritis is different. | 


place. 


Honor. 


Why don't you ask him that question. 


Your Honor. J am asking 


history. 


didn't. understand one thing you 


operation he was given 


That was for pain, 


That's right. 


saying there was any 


coronary 


occlusion that resulted thereafter? 


THE WITNESS: He had 


occlusion. After the whole 
this was characterized by pain 
received pain medication after 
THE COURT: But you are 
heart attack because they gave 
THE WITNESS: 


No, No, 
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the heart attack. 
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sir. 
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THE COURT: JT thought that was one of the things 
you said. 
THE WiTNESS: No, I'm sorry. 
Q (By Mr. Moyles) I was going over this point. Since 
you have taken it up, I will address myself to it now. 
The operation, Doctor, took place on April 5, 1974. 
The heart attack took place on April 14th, which is a nine- 
day span, right? 
A Yes. 
Q Did you review the doctor's order for that period of 
time from April 5th through April 14th? 
A Yes. 
Q Did you find them to be in order? That is, would you 
have prescribed the same medication and the same handling 


of the same problem? 


A Yes. 

Q Do you have those records in front of you? 

A I do. 

Q I note in reviewing the copy I have, Doctor, I think 


it was on April 9th and 10th at this point Mr. Evans is in 
the recovery station, is he not, from these records? 

A Yes. 

Q Would you accept this as a true statement on April 
the 14th, Mr. Evans was taken down to the physical therapy 


ward or therapy area of the Public Health Hospital in a 
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wheelchair? 
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A Yes. 

Q He was going down there, I think, to be measured for 
crutches? 

A Yes. 

Q He must have been in a pretty good shape to go down | 


there in a wheelchair for physical therapy? 
A I don't know about the pretty good shape. 


operation several days before. 


Q He had adequately recovered. 
A Well ---- (pause. ) 
Q Is that the normal period, five days, say 


operation of this type, you get the patient up 
down to physical therapy? 

A It is usua] sometimes. 

Q If he was having a heart operation, would 
up that quickly? 


A No. 


He had an 


after an 


and take him 


you get him 


Q Do the records that you review give any indication that 


the U.S. Public Health had any suspicion at all he had a 


heart problem? 


A Not until it happened. 


Q Would you have treated differently if you knew he had 


| 
| 


a long period condition of hypertension, high blood pressure?| 


A His blood pressure was taken routinely; and, his blood 
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1 pressure was taken by the anesthetist numerous times. 


2) @Q Let me ask you this, Doctor, I think you know ---- 
3 THE COURT: I think we are assuming something 
4 | that is not in evidence. Doctor, you didn't testify 
5 that you thought the heart trouble was probably caused 
6 | from the operation, did you? 
7 | MR. MOYLES: Yes he did, Your Hionor. 
8 THE COURT: I didn't understand that. 
9 | THE WITNESS: Post-operative complications. 
10 | THE COURT: You say it is probably caused by 
11 that? 
12 THE WITNESS: I think it is most likely, yes, 
| 
13 | but that is not my field of expertise. I think somne- 
14 body else would have to say this. But, when we elicit 
15 | complications as surgeons, if a heart attack -- if a 
16 patient gets a heart attack nine days later, we assume 
17 it to be a post-operative complication, not something 
= that just came on. 
19 | THE COURT: Go ahead. 
20 | Q (By Mr. Moyles) Doctor, let me ask you this so as to 
21 keep this thing in proper perspective: This man had an 
22 orthopedic operation. Now, does that put the orthopedic 
23 in charge of this case? 
24 A Yes. 
25 Q He would have overall control over the anesthetist or 
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internist or cardiac man or, you know? 
A Well, that doesn't really work that way. You can’t -- 
in this day, an average specialist has control of his own 
field of expertise. 

Q Let me ask you this: When it comes to ordering drugs 
for a patient after he has had an operation, who has the 
authority primarily, I am not talking about an emergency 

of a patient «oming in, I'm talking about in a normal con- 
dition witheut an emergency, who is the doctor primarily in 
charge of ordering the drugs that are to be given to that 


patient during his rehabilitation? 


A His surgeon. 

Q Excuse me? 

A The surgeon. 

Q In this case, it would have been the orthopedic? 

A That's right. 

Q He would also consult, would he not, with the anesthe- 


tist prior to the operation as to what drugs are to be used 


during the operation? 


A The anesthetist takes care of that. 

Q He has sole and absolute control of that? 

A Yes. 

Q Okay. Did you look at the drugs that were used during 


this operation? 


A Yes. 
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Q I know you're not an anesthetist, but all doctors are 
basically qualified ---- 
THE COURT: Aren't we getting far aficld, Mr. 
Moyles? What difference would it make? Are you trying 
to show that the drugs that were given to him by the 
doctor caused the heart attack? 
MR. MOYLES: That's right; that's what I'm 
driving at, Your Honor. 
THE COURT: You are asking the wrong man. You 


should ask the anesthetist. 


for 


Q (By Mr. Moyles) Would you look at the medical 
April 10, 1974, the doctor's orders which would be about 
page 63. 


A Thank you. 


Q Could you tell me what the entry there "D.C." means? 
A Stop this special medication. That was given to him 
for the urinary relief. 

Q It's Urecholine? (phonetic) 

A Yes. 

Q Is it a powerful drug? 

A It's a drug, yes. 

Q You testified previously about codeine and Demerel. 
Is this more powerful than Demerel and codeine? 

A It's like comparing green paint to blue paint. It is 


to stimulate the bladder and to make the patient urinate. 
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t is not a pain medication. 


Would you normal’.y use this for a man with a heart 


condition? 


You might. 
Normally? 
You might, I don't know. 


Do your medical reports show what the d ors orders 


were for April 12th and 13th? 


These medical reports? 
Yes, the doctor's orders. 
10t! and llth, I have no reports for the 13th. 


Is that unusual that there would be no order for the 


12th or 13th? 


A If the patient is doing well, the previous orders still 
| hold. 

\| 

| Q So, you don't make any entries then? 

| 

| A No. 

| Q If he is doing well, you leave it as tt is? 

\| 

A This means the medication or treatment that he was on 


1 Q 


| on the previous day are being continued. 


Doctor, I notice this isn't your general field. 

THE COURT: You are going far beyond the direct 
examination of this witness. The witness has told you 
he is not a specialist in this field. He is not a 


specialist in internal medicine or bladder discase. 
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You are going to call your own witness, why don't you 
ask those questions of him. 

MR. MOYLES: Your Honor, this causal relation- 
ship was introduce! to this witness by Mr. Matthews, 
not I. Me gave opinion that the heart attack was 
related to the surgery. 

THE. COURT: I hope we are qoiny to have a few 
minutes for lunch. 

Q (By Mr. Moyles) Doctor, what is spina bifida? 

A That is bone defect in the lower part -- in one of the 
spines. 

Q This comes within the area of orthopedics? 

A That's right. 

Q Did you notice, in reviewing the documents, a medical 
report that he has that disease? 

A I didn't. 

Q Isn't it true that disease will give you weakness of 
the knee ---- 

A No. 

Q -- affect your knee joints? 

A No. 

Q Are you familiar with the American Medical Association 
on current medical terminology? 

Be Yes and no. 


Q You don't use it in your practice? 
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2 Q Will sinus bradycardia give you weakness of the joints? 
3 A No. 
4/ Q It can? 
5) A No. 
6 Q It cannot? 
71 =A No. 
8 MR. MOYLES: I have no more questions of this 
9 witness, Your Honor. 
10 | MR. MATTHEWS: No redirect, Your Honor. 
11 | THE COURT: That's all. Call Mr. Evans back. 
12 
13 
14 
15 JULIO EVANS 
16 resumed the witness stand for further cross-examination 
17 by Mr. Moyles: 
18 | Q Mr. Evans, do you smoke? 
i9; A I smoke. 
20 Q Have you smoked over the last number of years? 
21 | A I started smoking about the age of thirty-eight. 
22 | Q That's when you starte’. Now, you are fifty-seven? 
233} A Yes. 
\ 
24 | Q During your questioning by your attorney, you said you 
a5 | went back to Puerto Rico in August, 1968, because of the 
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injuries to your knee after you signed off the vessel; is 
that your testimony? 
A Yes, sir. 
Q You didn't go on vacation, you went back to Puerto Rico 
because of the injuries to your knee? | 
A Well, so that's my home; I go there for that reason. 
Q You went to Puerto Rico in August '68 because of the 
injuries to your knee? 
A I went to Puerto Rico, that's my home. First from 
thereon, I take care of my knee. 
Q You did not go on vacation? 
MR. MATTHEWS: Your Honor, I would like that 

term defined, I would like the te’ n "vacation" defined. 

Q (By Mr. Moyles) Mr. Evans, do you recall I took your 


deposition back in September, i971, before trial? 


A I remember. 

Q You reviewed that deposition before coming here today? 
A I got it some place. 

Q Do you recall. <<-<--+ 


THE COURT: Give it to him. He is entitled to 
look at it. Do you have a copy? 

MR. MATTHEWS: I think it is back here, Your 
Honor. | 

THE COURT: You can read the questions and then 


ask him about the answer. 
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Q (By Mr. Moyles) 
wt 1s I'm trying to ascertain from you, 
Mr. Evans, the two and a half months that 
you were on the beach after you left the 
CALMAR..." 
THE COURT: Give him the deposition. 
MR. MOYLES: I haven't finished reading the 


question. 


".,.was that a vacation period for you or 
was it a period between vessels being 
available?" 
THE COURT: You can read the whole page to see 
if tre answer is correct. 
(Hand«.i to witness.) 
A This is a complicated situation. 
THE COURT: Go ahead. | 
THE WITNESS: May I explain? 
THE COURT: You read the answer. He is going 
to ask you a question. 
(Deposition handed to witness.) | 
You can ask him if he gave that answer. 
Q (By Mr. Moyles) Mr. Evans, did you give the answer 
which appears on page 38, to the question ~ just read to you? 
THE COURT: You can read the .nswer. 


Q (By Mr. Moyles) 
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A 


"As I include my vacation and my waiting 
period between vessels." 
Is that the answer you gave to that question? 
THE COURT: First you say whether you did 
give that answer and then you can explain. 


I suppose I would give that answer. We talked about 


vacations, seamen taking a vacation, paid vacation. 


Q 


A 


THE COURT: Was that part of your wages? 

THE WITNESS: Vacation, you go there to relax; 
I never been able to take a vacation in my life. 
(By Mr. Moyles) My point is ---- 


We call vacation, the money they give us as ex ra pay, 


which ig vacation money. I had no other place to ge but to 


my home, go down to Puerto Rico. 


Q 


THE COURT: Do you want to impeach hir in any 


other portion of the deposition? 


MR. MOYLES: No, Your Honor, I don't think so. 


I could look at my notes; I don't think so. 

THE COURT: If so, give him the other deposi- 
tion, Mr. Matthews. 

MR. MOYLES: Just a few more questions to 
clear up something. 

THE COURT: Go ahead. 


(By Mr. Moyles) The accident of May 21, 1968, you do 


admit that the chief mate had advised you pricy to your 
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going on the number 2 hatch that it was open? 

A Not prior; it was about a half hour before I started 
before I started working, he did. 

Q I'm not trving to confuse you. You said it was a half 
hour. I used the word "prior". A half hour before, we will 


accept that. You were told by the chief mate the hatch was 


open? 
A I was aware of it. 
Q And, this job you were going to perform on the number 2 


hatch was not out of the ordinary for you, was it? 


A Routine work of securing. 

Q You have done it many times, correct? 

A Yes. 

Q I think you testified you jumped five feet; is that 


correct; that the hatch opening was about five feet? 

A Yes, about. 

Q And, that it is four to four and a half feet from the 
hatch covering to the main deck? 

A That's about right. 

Q Now, you testified that you have done this job rou- 
tinely in the past; you would jump up on the number 2 hatch 
and jump down, wouldn't you? 

A Not the way you explain. 

Q Excluding this particular incident of May 21st, 1968, 


when you were doing this type of work on the other occasions, 
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routine work, would you get up on the number 2 hatch? 


A Would have to get up. 

Q You would get back down off the number 2 hatch? 

A Afterwards to get down. 

Q How would you get down? 

A By steps. 

Q Would you ever jump off it? 

A Can't jump, can't jump. I can't jump that high, the 


steel deck, you're going to hurt yourself. 
Q I am now interested on June 14, 1974, I think you 
testified that the vessel was experiencing heavy weather? 


A June 14th? 


Q Yes. 
A Having heavy weather. 
Q You were performing a routine duty pursuant to instruc~ 


tions of the chief mate? 

A I was instructed to work on the securing. 

Q You testified you lost consciousness. Would you tell 
me how you lost consciousness? 

A After I struck my right knee, I fell; then, I don't 


know how long I was laying there. 


Q Did you strike your nead on anything? 

A What? 
Q Did you strike your head? 

A I don't krow what else I struck; I know I struck my 
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1 || right knee. 
2 | Q You. know you struck your right knee and you lost Vrspeeall 
3 | consciousness? 
4) A The pain was so severe, it was impossible to move the | 
i 
5 whole time. 
6 | Q Now, do you recall on your direct examination you said 
7 that by the time the chief mate yelled at you while you were 


| 
8 | on the number 2 hatch on May 21st, 1968, you had noticed you 


9 were close to the opening but had already lost your balance? 
10 | A I don't say the chief mate yelled at me; that's 

il | impossible. The engine is running -- the engines are | 
12 | running; there is no voice. | 
13 | Q Did you lose your balance before you got to the 


14 | opening? 


i: A I was very near the opening. I find myself, I'm in 

16 | the position where I cannot retreat. I cannot go to a safe 
17 | side; so the balance was lost there. 

18 Q You testified that you noticed you were close to the 


19 | opening? 


20 A Of course. 

21 | Q I would like you to explain that, were you a foot from | 
22 : the opening; were you two feet from the opening? | 
23 | A I was at the very edge of the opening. | 
24 Q That wasn't your testimony. Your testimony was you 

25 noticed that you were close to the opening and you lost 
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your balance. 
THE COURT: He didn't say the chief mate never 
told him. He said he was close to the opening and it 


was tco late to retrieve himself and he jumped. That 


was his testimory. If you want to read it back, the 
6 reporter can. 
7 MR. MOYLES: TI have no more questions, Your 
8 Honor. 
9 | THE COURT: Go ahead. 
10 | MR. MATTHEWS: No redirect, Your Honor. 
li | THE COURT: You may step down. Call your next 
12 | witness. Is that your case? 
13 MR. MATTHEWS: No, Your Honor. I have another 
14 ! witness in the courtroom. 
15 | THE COURT: We will take a recess now until 
16 | 2:00 o'clock. Ladies and gentlemen, please keep an 
17 | open mind on this case. Don't determine how it should 
18 be decided until you have heard all of the testimony 
19 and the arguments of counsel and the instructions of 
; 20 the Court. 
21 Everybody remain seated while the jury leaves. 
22 Come back properly at 2:00 o'clock. The Court will be | 
23 in recess until 2:00 o'clock. | 
24 (Jury leaves courtroom and | 
25 proceedings occurred out of 
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the presence of the jury.) 

MR. MATTHEWS: The plaintiff's son is here. 
Then I indicated to Your Honor and Your Honor very 
kindly agreed that if the proof is still continuing 
at 3:30 I have the internist. 

THE COURT: All right. 

MR. MOYLES: Your Honor, this is the first 
knowledge I have that Mr. Matthews was calling Mr. 
Evans' son. 

MR. MATTHEWS: I don't believe we discussed zt. 

MR. MOYLES: It's not in the pre-trial order. 

THE COURT: I don't recall it. 

MR. MATTHEWS: If I may say so, Your Honor, in 
Your Honor's chambers you asked me about witnesses; I 
said if there is any dispute about the man's physical 
condition before the accident, then I would be calling 
somebody from his family to confirm it. 

THE COURT: I think that's right. 

MR. MOYLES: Your Honor, if I may, he said if 
I went into the question of customs he would call a 
witness. 

MR. MATTHEWS: ‘That's something else. ‘That's 
another witness. 

THE COURT: How long is the son going to 


testify? 
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MR. MATTHEWS: Five minutes. 

THE COURT: I will let him testify. In the 
first place, I don't think it does you any good. I 
don't think it does the defendant any harm. Is that 
your case? 

MR. MATTHEWS: Your Honor, we have these exhi- 
bits, I would like to know how to handle them. 

THE COURT: All exhibits are admitted. You can 
argue your case to the jury. When you are arguing, you 
can refer to the exhibits. 

MR. MATTHEWS: That's fine, Your Honor. But if 
we don't read them during our case and Your Honor says, 
“Mr. Matthews, you have got thirty minutes" or some- 
thing like that, I have got to read all my exhibits 
and digest my argument in that time. 

THE COURT: Do you want to read those exhibits 
to the jury? 

MR. MATTHEWS: Excuse me? 

THE COURT: You want to read those exhibits to 
the jury? 

MR. MATTHEWS: Some parts of them, I do, whether 
I do on my summation or not, yes. 

HE COURT: How much time do you want on your 
summation? It is a short case and the issues are 


simple. You have built it up on both sides. But it is 
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not that big of a case. The issues aren't that compli- 
cated. It seems to me if you had a half hour, that 
would be plenty of time. I will give you forty-five 
minutes. 

MR. MATTHEWS: Fine. 

THE COURT: I will give defense counsel forty- 
five minutes also. Who are you calling? 

MR. MOYLES: I am just calling Dr. Rizzo, Your 
Honor. 

THE COURT: Is he an internist? 

MR. MOYLES: He is an orthopedic, Your Honor. 

THE COURT: There is a real problem on whether 
we can submit the question of the heart trouble tu the 
jury. It is pretty thin. 

MR. MATTHEWS: That's why the internist is 
coming, Your Honor. 

THE COURT: All right. 

MR. MATTHEWS: Your Honor, one other thing. You 
were kind enough to go over the requested charges with 
us in your chambers. That's something that has been 
raised here just this morning. 

THE COURT: What is it? 

MR. MATTHEWS: ‘The question about relationship 
between some drugs and the heart attack. I would ask 
Your Honor to instruct the jury that if they agree 
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with defendant's contention that if the drugs were 
required by the surgery and if the surgery was required 
by the injury, then, of course, there is proximate 
cause. 

THE COURT: There is no question about that, is 
there? 

MR. MOYLES: Your Honor, if I may be heard on 
this, I went into this medicine that was used in 
connection with the bladder condition to stimulate the 
prostatitis. I don't think probable cause extended 
that far back, that bladder’ condition and the relation- 
ship to a knee condition. I don't think that can be 
related to a heart condition. 

MR. MATTHEWS: He had urinary retention; that 
was a complication of the surgery. He had a heart 
attack twelve days later. 

THE COURT: Didn't he have a bladder problem 
before that? 

MR. MATTHEWS: He had prostatitis. They had 
made the test. 

THE COURT: I handled this same problem in a 
case in which the jury brought back over three hundred 
thousand dollars because the doctor made a mistake. 

He tied off the internal carocid artery. I 
instructed the jury where a man goes in for surgery, 
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even though they do something wrong, the defendant 

is liable for all the consequences of the act. If 

you can show that the drug was given without regard 

to the surgery and separate and apart from the surgery, 
then that's different. 

MR. MOYLES: Your Honor, this is the point. 

The medical records on April 10th, they have him up 
in the wheelchair and down to the physical therapy 
unit. Then chey started given him this stimulus 
because of his bladder condition. 

THE COURT: Mr. Matthews, do you have any evi- 
dence that the bladder condition was part of the post- 
operative problems? 

MR MATTHEWS: Oh, yes, Your Honor. The 
internist will cover that. That's right on the check 
list as far as post-operative complications is con- 
cerned. 

THE COURT: All right. We will start in eat 
2:00 o'clock. 


‘Noon recess.) 
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DIRECT EXAMINATION 


BY MR. MOYLES: 


Q Just a few clarifying questions, Your 


Dr. Rizzo the III. The reports which you have just 


This 


is 


handed 


him, which is deemed an exhibit in evidence, was made by his 


father. 


I am going to ask Dr. Rizzo, for the sake of the 


record, have you ever personally examined Mr. Evans? 


A No, I haven't. 


Q Would that report that you're looking at, 


kept in the ordinary course of business of 


office's report? 


A Yes, it is, it appears to be his sign 
Q Doctor, I would ask you to address 
third paragraph of that report, the examination, could you 


explain to the jury what the findings were, 


is the 


your office, 


yourself to the 


will understand as it reflected in that paragraph? 


in terms they 


A Yes. I will start with the initial sentence, "Patient 
is a well-nour shed male, 54, 5'1l, 120 pounds, just 
describing him in general. 

Q Bearing in mind, ladies and gentlemen of the jury, 
this renort was September 9th, 1971. 

A “He waiked with a good gait.” In other words, he was 
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walking without a limp or any problem. ‘He squatted with 


some tenderness of limitation on the left.” In other words, 


when he was asked to get all of the way down, I would take 
it, he was unable to get as far down on the left as he did 
on the right probably wit! this position. (Indicating.) 


"Hip movement,” that's examination, if I may go into 


this. 

THE COURT: Go right ahead. 
A “Patient is on the table, hip moved in every directi 
If there is any kind of swelling pathology or trauma in the 


hip, you will find restrictive motion. Hip motion gives 
you pain, that's why it is done. 

“The left knee presented no synvuvitis." Synovitis 
would be swelling within the knee. Tn other words, a 
swollen knee. The synovia is a liring of the knee joint. 
Every joint is lined. And, inflammation or acute bleeding 
et cetera, you will find a swollen knee. There was none 
present. 


Bursitis refers to the tissue or qristle. It's a sac 


which will be between the skin and the patella or in between 


the muscle layer where the muscles attach beyond the knee 
joint. You will get specific areas of tenderness in the 
areas where the bursitis is, perhaps in the shoulder. There 
was nothing at that examination to indicate swollen or 
bruises oc swclling between the skin and the kneecap. 
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He says there is some pain in the super patelia area 
at the extremes of motion. Well, the pate]la is the kneecap. 
Super patella area means the area above the kneecap. So, 
that would be right up here (indicating). So, when he bent 
the knee all the way, he evidently had pain referred tu this 
area up here. (indicating). 

There is no instability of the knee joint. Well, there 
are four major ligaments in the knee joint. If you stop and 
think, they all have a purpose. One is 2n the outside. 
(indicating). Then the inside. One on the outside and 
then two are in the middle of the joint. The purpose of 
those ligaments are to keep the knee from opening this way 
or this way or pushing it bazk and forth. (Indicating) 
When you stop and think of a hinge, joining something, it 
has to hold it in position; and, it is these four major 
ligaments. There is no indication of a tear. Otherwise, 
you would get a gapping of the joint. In other words, a 
this were stretched, the knee wouiu probably open up or if 
one of the two called cruciate or on the inside of the joint 
were rippec, you would be able to push it back or forward, 
giving it an instability. There was no instability of the 
knee joint. 

The patella motion is free. Now, sometimes with a 


large swelling probably of the knee cap, say in a fracture, 


you wouldn't be able to move that kneecap too easily or if 
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it were out of place, you wouldn't be able to move it. 

Now, as I'm doing that to my kneecap now, I don't 
know how well you can see my patella, the motion is free. 
(Indicating) Often if there is a pain in the knee, a 
patient holds it very rigid and you couldn't move it. 

There is excellent quadricep tone. Now, the quadricep 
muscle is the muscle that is on the front of the thigh. 
It's your big thigh muscle. I am tightening it now. Now, 
when you have a problem in the knee of serious consequences 
you often get atrophy of the quadricep muscle. In other 
words, this swings and this is often why these give way. 
We test to see if there is a chronic problem becaus® any 
chronic problem, there will be weakness because you favor 
the *nee and eflect it when something is going on in the 
knee. It inhibits you from contracting this too much. So 
the quadricep t' ne is excellent. 

Some crepitation is present in the knee with contrac-~ 
tion of the quadricep against resistance. This is a test 
to the undersurface of the kneecap. There is a condition 
called chondromalacia. A lot of athletes get it. People 
who have damaged their kneecap will get it. And, it scars 
the underneath surface of tne patella so if you rub that 
patella, which should be smooth against the smooth surface 
of your thigh bone or femur, here, if there is a change, 


you are going to get crepitates, whic’ is a creeping. And, 
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it's going to be rough. 

Bvidently there was evidence of some arthritis or 
cartilage damage not clarified. Let's say the lini»g of the 
patella, that must have had some ridging on it or something 
to cause the crepitates; that's all I can tell you. 

Groaning test is negative. Now, groaning test has a 
lot of different names. One of them that is used to test 
the meniscus or semilunar cartilages. Semilunar cartilages 
are different from the cartilage of the joint it has to pad 
one on the inside of the knee and one on the outside of the 
knee; and, by turning the knee in different directions and 
putting pressure, imagine the knee pad in here, if you turn 
and stretch it one on the inside, if there is a flicker or 
tear in it, that will often click or get caught. So, when 
you grind down the knee, often the patient is lying on his 
stomach and pressure goes down on those two cartilages to 
see if there is any tear in the inside or on the outside. 
The inside giving you pain here; the outside meniscus over 
here. So, he states that is negative. 

There is some probable lining along the tibial plateau. 
Well, the tibia is the lower bone which comprises the 
interior or lower part of the kree. 

Now, lipping would be osteoarthritis spurring. FEvery- 
thing -- even fingers with arthritis, they get swollen. 


And, in the fingers, it is easy to see if you have arthritis 
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of the finger; but feeling along here, according to this 
evidence, there was some thickening or he says, lipping, 
which means a little spurring. 

Both knees tested about the ‘ities There was no 
synovitis or bursitis. There is good muscle tone. 

The groaning test, again he states it is negative. 

Full extension and flexion with some crepitates of 
the quadricep muscle. This is repeated. He could flex it 
all the way; he could extend it all the way. But as he 
flexed it, he could hear something underneath the kneecap. 
There is probably lipping along the tibia. He is just 
reiterating his findings, which is the roughness on the 
outside of the tibia bone. 

The legs were equal. That's self-explanatory. 

The circumferences of the thighs and calves are equal 
to the same level. There is another way to see if there is 
quadricep atrophy and if there is prolonged problems in the 
knee, often you get atrophy. Then, they would be measur- 
able because the involvement would have less muscle tone 
than the uninvolved knee. That's another way of making 
sure that you know there has been degeneration in muscles. 

Circumferences of the knees are equal at the same 
level. That's measuring, if your knee is swollen, it is 
going to measure a little more on the opposite side. 

That's the end of the physical. 


JERRY C. HARRIS 
206 U. S$. COURTHOUSE 
PORTLAND, OREGON 97208 


24 


25 


a a 


QO Doctor, I ask you to direct your attention to page 2 

of the report and will you tell us what your father's 
conclusion was after this examination of Mr. Evans? 

A He states at this time the patient presents subjective 
complaints. Subjective means the patient's symptoms. Objec- 
tive would refer to the findings found through examination. 
He said the symptoms suggested that there may be some arth- 
ritic involvement in both knees. I cannot make out any 
definite injury to a meniscus. Well, in his groaning test 

is where he could find nothing, evidently, to the meniscus. 
There is excellent tone of the quadricep and full range of 
motion in the knee. The excellent tone in the quadricep 
would make him think that there is nothing serious causing 

a disability or you get muscle atrophy. it is my opinion 
that the patient is fit for duty and needs no further special 
care or treatment. 

Q Doctor, could you define for us the word osteophyte? 

A Osteophyte would refer to arthritic lipping; that is a 
bony overgrowth. It is described as a calcium deposit on a 
joint. They usually occur on affected joints of osteo- 
arthritis. 

(@) I show you Exhibit 8 in evidence and direct your 
attention to a comment there of September 30th, 1970, and | 
ask you would you read that and explain what that entry means | 


to the jury? 
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steephyte Ferm ren anberreat: perio 


2 Latex formation normal, aspect of patella - both. X-rays of 


3 | knee shows osteo formation anterior, superior aspect of the 
4 both patella. Well, that refers to osteoarthritis changes | 
s | on the kneecap which would be to explain a grating in the 
6 | knee as I tried to explain. Latex fixaticr is a test done 

| 
7 | usually for rheumatoid arthritis as rheumatoid arthritis can 
8 | affect the knee. This is read as negative. | 
9 | Q Doctor, had you ever seen that report you are eevciiis 
10 | from prior to my handing it to you today? | 
1 | A No. 
12 | Q Doctor, the word McMurray has come up in this trial. I 
13 | will ask you to explain it to us what is a McMurray test? 
14 | A A McMurray test is a test to determine whether a cartir~ 

| 
15 | lage is torn. It is named after Dr. McMurray. Tt is 
al composed of two tests. It isn't just one because there are 
17 two cartilages. The McMurray test is used to determine 
18 | whether there is a tear in the medial or lateral meniscus. 
19 \ Now, the test for the medial meniscus, the leg is | 
20 | flexed, sort of loose and then the leg is rotated out. 
21 Remember the semi-lunar cartilage, I told you about. As you 
22 | push out -- do it on yourself when you get home-- you fee] a | 
23 | stress on the inside of your kneecap in doing this, and, if | 
24 there is a soft pad in the knee and it is torn, it will | 
25 click or you will get pain. If you can just do that, that's | , 


a apimase _ - coe a ot ns A 


JERRY C. HARRIS 


206 U. $. COURTHOUSE 
PORTLAND, OREGON 97205 


rom 
on 


st 
oe 


a el 
Rizz - ] 
for the inside of the knee to the outside. (Indicating.) 
Q So we keep things in order, that is the test then you 


would use to determine whether you had a medial meniscus 


tear? 

A Yes. 
Q That's the external rotation? 

A That's the external rotation. Then to get the test 


whether you have a tear on the outside, you do a lateral. 
You twist the other way, stretching it out and then you put 


the pressure on the outside cartilage. 


ra) 
ctr 


Q Now, Doctor, if you perform: an external McMurray, the 
would give you then a diagnosis with respect to a medial 
meniscus; is that correct? 

A Define your term. If you do a test, external rotating 
test specific for the medial meniscus, if it was positive, 

it would show a medial meniscus; and, an external one, I also 
think of a lateral meniscus, if you had a tear of the medial, 
it wouldn't show up on a test for the lateral. 

Q What I'm trying to make clear, Doctor, you testified 

to an internal and external rotation. External is a test you 
use to determine whether you have a medial meniscus? 

A External rotation of the tibia, yes. 

Q Yhe internal rotation is to determine whether you have 

a lateral meniscus? 


A Right. | 
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@) Now, I think you testified that your 
did not indicate any meniscus problem; is that correct? 
MR. MATTHEWS: Your Honor, I would just like 
to object to the leading form of that last question. 
I think as far as what his father's report says, it 
speaks for itself. 
THE COURT: That's right. Does your father 
refer to the meniscus at all? 
THE WITNESS: Yes, with the grinding test. 
Then he states that he did not -- he cannot make out 
any definite injury to a meniscus. 
THE COURT: All right. 
Q (By Mr. Moyles) Now, Doctor, are you familiar with 


the term called gonorrhea arthritis? 


A Yes. 
Q Would you explain to us what that term is? 
A Gonorrhea is a venereal infection which affects the 


joints. The knee joint is the most commonly involved joint. 
Unless a history has been elicited, it is very often hard 

to diagnose because you get swollen knees often without a 
lot of pain; and, it can emanate a lot of different symptoms. 
Special tests have to be done with aspiration of a fluid to 
get the bug from the knee joint. If left untreated, it can 


cause destruction of the knee joint and arteries. 


Q Can gonorrhea arthritis sometimes be mistaken for a | 
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1 meniscus? 
2) A Yes. 

| 
3 MR. MATTHEWS: Your Honor, I would like to know 
4 whether the doctor is going to indicate such a diagnosis 
5 in this case, because otherwise this testimony is very 
6 : irrelevant. 

i 
7 | THE COURT: I don't understand the siqnificance 
8 | of this. I thought they operated on him and found and 
a removed a lateral meniscus. 
10 MR. MOYLES: Your licnor, we don't dispute he wa: 
11 operated on on April 5th of this year for a lateral 
12 | meniscus. We have the findings o Dr. Rizzo and his 
13 report is in evidence which found no meniscus problem 
14 | in September 9th, 1971. We have Dr. Mauer's testimony 
15 this morning that he found a medial meniscus in 
16 September 9th, 1971. 
17 | THE COURT: That is the relevancy. But T don't 
18 | see why this reference to gonorrhea has any relevancy 
19 | to anything you are attempting to prove. 
20 MR. MOYLES: Your Honor, the medical report 
21 which Mr. Matthews has put in has shown this man had 
22 an arthritic condition. One set of doctors diagnosed 
23 it as arthritis and another diagnosed it as a meniscus. 
24 The operation was six years after the alleged injury 
25 occurred. 
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THE COURT: You can bring all that out. Doctor, 
if a surgeon examines a man and would come to the con- 
clusion that the patient probably had a lateral menis-~ 
cus problem and some years later there was an oferation 
done and they found out it was a medial meniscus, what 
would be the significance of that situation? 

THE WITNESS: That he injured his medial 
meniscus after the examination. If the diagnosis 
later was made on one thing and later after the opera- 
tion they found a torn medial, you don't get a medial 
and lateral confused because the symptoms are on aif f- 
erent sides of the knee if that is what you're asking 
me and six years previous a diagnosis of the medial 
was made and then he had an operation which showed a 
lateral and no medial, the thing was, at the time he 
had no medial, and after the examination, he must have 
had a lateral. 

THE COURT: TI think you have answered it. 

MR. MOYLES: Your Honor, I have no further 


questions of Dr. Rizzo. 
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CROSS-EXAMINATION 
2 | BY MR. MATTHEWS: 
> | 
3 | Q Dector Rizzo, you are a well-qualified orthopedic 
‘ surgeon. Are you also a personal friend of Mr. Moyles? 
i 
5 A I know Mr. Moyles, yes. 
| MR. MOYLES: Your Honor, [I will stipulate to 
7| that. But I also would like now to make a statement 
8 in front of the jury. But, it is a known fact that 
9 Dr. Mauer's is Mr. Matthews' witness. I think it is 
10 | highly improper. 
il THE COURT: Ladies and gentlemen, ordinarily a 
12 | lawyer doesn't call a doctor to testify as an expert 
13 | unless he is friendly to him. I think it goes both 
14 ways. But you are to judge the doctor's testimony by 
15 | what he says. These doctors are well-qualified. You 
16 | are to judge their credibility and decide whether you 
17 like the testimony and whether you think it is sound. 
18 | Forget about whether he is a friend. They are all 
19 | friends. Doctors and lawyers are friends of each other.| 
} 
20 Go ahead. 
f 21 | Q (By Mr. Matthews) Doctor, what is the meaning of a 
“. 2 | guarded prognosis? What does that mean? 
23 A Guarded means you cannot say there will be final and 
24 there will probably be some problems arrived at. 
25 Q Doctor. your dad examined this man three years « 50; 
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Q At that time, is it your testimony that there were 
only subjective complaints? 

A No. There were objective fi dings of spurring. 

Q It is a little confusing where it says subjective 
complaints, isn't it? 

A Right. 

Q You didn't mean to impl, to this jury there were only 
subjective complaints? 

A No, no. The examination bears out the arthritic 
findings. And, I think also it states that he complained 
of discomfort when squatting down on the latter. 

Q Now, it was your father's statement he could not make 
out a definite injury to the meniscus; is that right? 

A I think he said he did not find any evidence, any 
definite injury to a meniscus. 

Q What is the best eviden~ of all as tc whether a 


meniscus has been damaged? 


A Well, symptons ‘specific to a meniscus ~~--~ 
Q Wouldn't looking at it? 
A If it's a medial meniscus, they would have pain on 


the inside of the knee, locking and catching refers to the 
inside. If it is the outside, they will have pain on the 


outside of the knee with locking or giving way and with 
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feeling something going wrong on the outer cr i 
the knec, a period of definite history. 
Q Isn't the best evidence of all the surgeon's observa- 


tion when th2 man's knee is operated on 


A That's proof positive. 


Q Thank you, Doctor. You claim this m 


an had an 


to his lateral meniscus and then sometime bctween 


your father examined him and in 1974 
A I made no statement. The Judge 
question. I said if you test it and 


no lateral meniscus of the injury at 


-—— = 


aske 


the 


the 


dme a hy 
examinati 


time, he 


and opened up? 


well have had an injury subsequent in six years to injure 


his lateral meniscus. 


Q Doctor, I cite from the fact it was 


three ye 


injur 
the t ime 
pothetical 
on shows 
could 
rs. Have 


you ever operated on somebody thinking they had a medial 


meniscus and finding out when you opened them up they had 


a later2] meniscus? 


A No. 


Q Good for you. Have you ever gone 


in, not kno 


whether it was the lateral or medial or both? 


A No. 

Q You have not? 

A No. 

Q Have you reviewed the medical records in this 
A I saw the rerorts months ago, yes. 
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A Some of them from ~he Public Health Hospital. 


Q I specifically refer to the consultation before the 
su gery that was performed on April 5th, 1974, have you 
looked at that? 

A x got ali = Iremember he had a tear of the lateral 
meniscus. As I remember, an arthrogram was done. 


THE COURT: It was done? 


THE WITNESS: I think so. Tt's been a long 
time. 
THE COURT: Do you want to show him that. 
Q (By Mr. Matthews) I'd like to hand you the record, 


Doctor. Look at it and tell the jury if there was an 
arthrogram done. 

THE COURT: Give the date you are talking about. 

Y (By Mr. Matthews) The date of the surgery, Your Honor, 
is the Sth of April, 1974. 

THE COURT: Wasn't there a consultaticn a few 
days previous? 

MR. MATTHEWS: That's absolutely correct. ‘That 
is on the 29th of March of 1974. And, tne consultation 
report appears at page 10 of those records. 

THE COURT: Isn't that the proper one you are 
looking at? 


THE WITNESS: 1 am looking at one where T see 
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the resident or doctor states that he naa 


and joince line tenderness with clicking. 


THE COURT: Is that the one you're 


Mr. Matthews? 
MR. MATTHEWS: I don't have it no 


me, Your Honor. T don't know what I'm 1 


w in front © 


ookina 


for. 


THE COURT: Show him what you're looking at. 


MR. MATTHEWS: I don't want to interrupt you. 


THE WITNESS: There is tenderness 


and outside of the joint which clicks. 


on the 


inner 


And, they went 


in on the outside. I might.like to add, ymdon't have 


to take out a meniscus; you nave to go in either 


medially or laterally. This operation s 
have gone in laterally. Why they decide 


laterally, I don't know. 


Q (By Mr. Matthews) Maybe I can help you, 
A Do you know if there was an arthrogram a 
help. 

Q Well, I don't pretend to he omniscience, 


arthrogcam report in that record, Goctor. 


eems to 


d to qo 


just 


Doctor. 


one, it 


rT €xnd 


would 


no 


A I am trying to find ov why they went on the outside 
as Opyo* the insidc. There is no reason given. So, 

I can't tell you. 

Q I want to talk to you, Doctor, about the pre-operative 


diagnesis and the consultant's report. 
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THE COURT: Ask him the question. 


Doctor, you have told us you never go in not knowing 


whether it is going to be one or the other; is that correct? | 
| 


A 


Q 


That's right. 


Now, I am asking you if you would look at the consul- 


tant's report of March 29th, page 10 and tell the jury 


whether the pre-operative diagnosis, there was a possible 


medial and lateral meniscus tear of the left knee? 


A 


Q 


Q 


That's correct. 
Thank you. 

THE COURT: Who prepared the report? 

THE WITNESS: I don't know whether it was a 
nouse physicain or regular doctor. Tt's on a con- 
sultation sheet which is commonly given. I can't 
tell the signature. The patient was complaining of 
pain in the left knee. He now has swelling and pain 
on using stairs, climbing and on squatting. That was 
found on numerous episodes of locking. It is a very 
brief report. And, I can imagine one of the ortho- 
ped: staff wrote it up. Why they did what they did, 
I have no idea. 


(By Mr. Matthews) Doctor, these events of buckling of 


the knee, when you're bending or locking ---- 


That's very common with arthritis of the patella when 
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Q I appreciate it if you would allow me to finish the 
question, Doctor. 

Isn't that a common symptom with a medial meniscus 
as well as with a lateral meniscus? 
A It is common with a medial meniscus and often can be 
with a lateral. 
Q Then I would also ask you to look, Doctor, at the 
conference's report, can you tell us what an orthopedic 
conference is? 
A The patient is presented tc a group of doctors or two 
doctors and a decision as to course of action is made. 
Q Would you read to the jury the note dated April 2nd, 
1974, with regard to the consensus. Is that word consensus? 
A Yes. Accepted in transfer from GU after counsel for 
left knee problem. See counsel sheet presented to confer- 
ence. Consensus is that patient may have lateral tear; 
may have anterior tear at lateral meniscus. Plan explora- 
tory lateral compartment; definite lateral compartment or 


something. No finding --~-~ 


Q i 

A If no finding, then explore medial. 
Q What does concensus mean, Doctor? 
A Opinion in general. 

Q foes that <--~ 
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1 A Of the majority. 
2 | Q Of the majority? 
3 A Yes. 
4 | Q That does imply there might have been some difference | \ 
> | “ef opinion among most orthopedic surgeons, does £¢ not? 
6 A Yes. | 
7 Q So, they were going to try the lateral compartment | 
8 first and then if they didn't find it pathologically there, | 
9 | they were going to go into the medial? | 
10 | A Right. 

| 
11 | Q Is that right? 
12 A Yes. 

| 
13 MR. MATTHEWS: That's all I have, Doctor. 
14 | THE COURT: He was taken from one department to 
15 another? 
16 | THE WITNESS: He was evidently in for another | 

| | 
17 | condition. Then if you have an eye problem or bone 
18 | problem, you call on another specialist to check on 

i 
19 | you and give an opinion. 
20 MR. MOYLES: TI have no redirect, Your Honor. 
21 THE COURT: You are excused from further 
22 | attendance at the trial, Doctor. We will now permit | 
23 Mr. Matthews to call his witness. 
24 MR. MATTHEWS: I would like to call Mr. Angell | 
25 Evans | 
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THE COURT: You have one possioie otner Witness: 


MR. MATTHEWS: Yes, Your Honor. 

THE COURT: What time did you say he was coming 
in, 3:30? I would be willing to put the report in if 
Mr. Moyles is agreeable. 

Come over to the side one second. 

(Whereupon a discussion out 
of the presence of the jury 
took place.) 

THE COURT: I read the report. The difficulty 
with this report is he doesn't say very much except he 
believes the urinary retention and the myocardial 
infarction were related to the surgery. ‘fe doesn't say 
that it was caused by the surgery. That is the problem. 
There might be some relation to it, I don't know. I 
hate to keep this case open much -onger. Why don't you 
admit, without admitting there was any merit to it, 
this is what he would say. I think you are in good 
inaein 

MR. MOYLES: AL? £2ght. 

THE COURT: You will accept this solely as his 
report. 

MR. MATTHEWS: It certainly is. 

MR. MOYLES: I will accept that. 


‘HE COURT: With the understanding that you are 
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admitting the truth of it. 

MR. MOYLES: That's right, Your Honor. If we 
could have one other agreement, that when you instruct 
the jury as to this piece of evidence, that I never hac 
the opportunity to cross-examine the doctor. 

THE COURT: All right. 

(The following proceedings 
occurred in the presence of 
the jury.) 

THE COURT: Ladies and gentlemen, I told vai 
these fellows were probably, friendly with each o* ver 
as the doctors are. Mr. Matthews had a wituess that 
was coming at 3:30, The case has gone a it*le -aster 
than they had anticipated. But it is Dr. Cutler, who 
is an internist. He wrote a letter based upon the 
examination of the hospital records and not on the 
examination of the plaintiff. 

Mr. Moyles has said, "Tt is perfectly all right 
to read this letter; but T am not agreeing that the 
facts stated in the letter are true. T am just saying 
on his direct examination, he would make this statement. 
Tt won't have an opportunity to cross-examine him; but 
I am just going to say that is his testimony." ‘ 

I am going to ask Mr. Matthews if he woulu mind | 


reading this letter to the jury. 
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MR. MATTHEWS: Thank you, Your Honor. The 


letter is de’ed June 7, 1974, addressed to myself, 


from Dr. Seymour S. Cutler 


"Dear Mr. Matthews: 

"At your request I have reviewed the hospital 
records covering the admission of Mr. Julio 
Evans at the U.S. Public Health Service 
Hospital, Staten Island for the period of 
March 13, 1974 through May 10, 1974. The 
patient is a 56 year old male with a history 
of high blood pressure, who was admitted to the 
hospital March 13 for a GU work-up. He was 
cystoscoped and an enlarged prostate was noted. 
He was seen in consultation by the orthopedic 
department who recommended repair of the left 
lateral meniscus, which had been torn in an 
accident, several years before. 

"He was found to be in satisfactory condition 
for major surgery, and on April 5, 1974, an 
arthrotomy and meniscectomy of the left knee 
was performed under general anesthesia. ‘The 
doctor's proyress notes for April 14, 1974 
contained the following entry: 

"“'Noteworthy is that patient had persistent 


relative hypcetension... 
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MR. MATTHEWS: Your Honor, I may take the 
liberty of explaining that one expression. 

THE COURT: Yes. 

MR. MATTHEWS: Hypertension is high blood 
pressure. 

"!..post-operative (BP 130-110/99-70) and that 

he began to experience chest pain accompanied 

by shortness of breath starting at 4 PM today.' 

"Laboratory reports and EKG revealed acute 

anterior and infe,ior myocardial infarction. 

It was noted that following surgery the patient 

was unable to void and had to be catheterized. 

A Foley catheter was inserted on rill 5, 1973, 

removed on the morning of April 9, and reinser- 

ted on the 9th. It was removed again on the 

10th and reinserted until eventually he voided 

spontaneously. 

"I believe that the urinary retention and the 

myocardial infarction were related to the 

surgery ot April 5, 1974. 

Very truly yours, 
/s/ Seymour S. Cutler, M.D." 

THE COURT: You men know what I'm going to 

instruct the jury. 


MR. MATTHEWS: You have already advised us. 
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THE COURT: So you may proceed. 

Ladies and gentlemen, I told both of these 
men that they could not use to exceed, forty-five 
minutes to argue their case. That means they don't 
have to take forty-five minutes, but they cannot take 
more than forty-five minutes. Under the rule, you go 
first. 

MR. MOYLES: I assume you are not entertaining 
any motion at this time. 

THE COURT: I am taking those under advisement. 

MR. MOYLES: Very well, Your Honor. 

Ladies and gentlemen, we come now to a very 
important aspect of the case. I'm going to rerun 
through the witnesses with you and the documentation 
which had been marked in evidence; and, from all that, 
candidly, I hope you are going to find for me. 

Mr. Matthews, of course, aS he cpened the 
case, under our procedure, has a right in closing the 
case. He will do, undoubtedly what he feels he should 
do so you will come in with a verdict for him. 

We have to keep dates in mind in this case 
They are so critical. 

We have May 2lst, 1968. Mr. vans testi- 


fied that on that date he was performing duties which 


the ship's officer directed him to perform. He was 
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working on the number 2 hatch. And, in Sing so, he 
had to leap across an opening and fell and hit his 
knee. 

Now, we remember we have not denied from 
the outset of this case that Mr. Evans hit his knee 
on May 2lst, 1968. We have attempted to show you 
through cross-examination and the direct examination 
that the injury complained of now is not the result of 
that fall. 

We then progress to the day of June 14th, 
1968. On that date, Mr. Evans testified he had a 
second fall because his left knee buckled, again, 
while he was perfurming his wuties aboard the ship; 
and that he hit his right knee. 

As to the right knee, we have had no 
finding or testimony by any doctor, a finding of any 
type of permanent injury, temporary disability as to 
the right knee. But again, the ship has not denied 
that Mr. Evans had that fall on June 14th, nor do we 
admit that that fall was the result of his left knee 
buckling as he had testified because, as you will note 
from the testimony, Mr. Evans was by himself that day; 
and, it is his stimony which says, "On June 14th, my 
left knee buckled; I hit my right knee. The pain was 


so excruciating I lost consciousness." That is his 
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Then we have a gap as far as the ship is 


concerned; and, it is not until 1970 that we ar 


advised, over two years from the date of hoth of these 
incidents, that Mr. Fvans is having problems with his 
knee. But, at that time he is worki i} rd mother 


vessel. He is sailing aboard one of the Seatrain 
vessels. I think it was the Seatrain DELAWARE. 

He advised the employer at that time he 
had contusion of the knee and prostatitis. 

Mr. Evans subsequently sailed aboard 
another vessel right through 1973. 

Now, these facts are undisputed. Mr. Fvans 
admitted that. He went into great detail as to what 
the duties of a bosun are. He continued to sail. He 
even performed the duties he hac to perform aboard the 
vessel right through 1973 when ordered to do so by the 
particular mate or master on this vessel. 

Now 1e comes in and has an operation on 
April 5, 1974, with good doctors over in the U.S. 
Public Health Hospital who excises or removes his 
lateral meniscus. 

We hit very heavy on that. for reasons 
which I wil.’ go back into. 


THE COURT: Mr. Moyles, could you meet with me 
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of verdict. 
(Whi eupon the following 
proceedings occurred cut of 


the presence of 1e jury.) 


THE COURT: I do this without the loss of wages. 


for 


That claim is very nebulcus. You haven't asked 
anything specific. If you have a verdict, you don't 


want to contaminate the verdict. I will put 7 wn: 


We the jury find our verdict in favor of the plaintiff 


and assess his general damages at blank dollars and his 


special damages at blank dollars. This is going to be 
limited to his claim for loss of wages. If you sub- 
sequently determine he doesn't have any, I could take 
that out. 

MR. MOYLES: This is going to be embodied in 

the jury iastructions? 

THE COURT: Yes. 

MR. MOYLES: Fine. 

THE COURT: JI thought T would let you know. 
(Whereupon the following 
proceedings took place in the 
presence of the jury.) 


MR. MOYLES: We were talking about the lateral 


meniscus. I will try to get myself back again. Keep 
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the lateral meniscus in mind. 

Now, let's go back. That operation 
April 5, 1974. This man was seen by 4 number O:* 
doctors between 1968 and 1974, not doctors tiat ere 
really employees of mine or Mc. Matthew: in the 
employ indirectly of the shipping company, but rather 
doctors at the U.S. Public Health Hospital. Remember 
neither of the two experts who testified here today, 
Dr. Rizzo or Dr. Mauer, Saw this ma’ until 19 

We have the medical records from t 
Public Health Ho: tal of his continue] complaining 0! 
knee problems. Now, are we to assume they are income 
petent at the U.S. Public Health Hospital? They 
examine tuese knees between 1968 and 1971. 

The only finding they have is that Dr. 
Rizzo testified he had aever seen the document before 
today; that the findings in September, 1970, was that 
of osteoarthritis. There is a fancy medical term fol 


it. I can't even pronounce it. That is what they 


found. 
What plaintiff is really asking you to ae 
is throw out the window all these other doctors that 


saw him; forget about. them; they were really incompeten 
They couldn't diagnose a lateral meniscus; and, he pro- 
duces Dr. Mauer. Dr. Mauer is a credible witness. 
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admitted to me on cross~-examination 
diagnosis of a medial meniscus was wrong. And, he 
a_so admitted when questioned about arthritis that you 
could confuse a meniscus with arthritis. 

He talked about the McMurray test. Quite 
candidly, I thought the doctor was a little bit eva- 
sive about the McMurray test. 

Dr. %izzo was candid and said the McMurray 
test has two aspects, the external rotation for the 
media] meniscus and the internal rotation for the 
lateral meniscus. 

Just as we lawyers have tools, words of 
art, so do doctors have tools. 

Now, I don't think any juror expects every- | 
bo’y who might have a meniscus problem or arthritis 
problem to have the knee opened up to determine every e 
time whether they do or don't have a meniscus problem. 
So the doctors have tools to work with. From those 
tools, as hvman beings, these doctors derive conclu- 
sions and make prognosis 

‘the doctors in the Public Health Hospital, 
from 1968 right through 1970, found Mr. FRvans' problem 
was nothing more than acthritis. 

Dr.. Rizzo, Sr., September 9, 1971, found 


an arthritic condition. From that point in time, 


JERRY C. HARRIS 


206 U. $, COURTHOUSE 
'TLAND, OREGON 97205 


v vo ‘ 

- there is no finding of a meniscus problen. 

2 | . 4 . 
| In September, 1971, Dr. Mauer found a 
| 

3 | A ; : ; 
H medial meniscus. Now, he has admitted that diagnosis 

4 | | 
| was in error. 

5 | ae Oral 
| What did they take out on Apr: 5 Lopes 

6 | , , 
| A lateral meniscus, not a medial meniscus. 
i 

7 i ; ‘ , 
We spent some tiawe with Mr. Evans on his 
| 

8 | | | Fd ! : | 
I past medical history. Now, I didn't go into his past 
\ 

9] 


medical history to embarrass Mr. Fvans. I have nothing 


10 | personally t2 gain in embarrassing Mr. Evans. But we 


11 | must bring out what we feel are important facts for 
|| 

12 | yuu to consider in making your determination. And, we 
‘H] 
I 

13 | felt it was important to go into that medical history 
HI 

- to show that he has had in the past, infectious 

15 \ ; 1 7 s ’ 
diseases. Both Dr. Mauer acknowledged a thing called 
i : P * 

16 | gonorrhea arthritis; and, Dr. Rizzo talkedabout that. 
y 

17 | : ; 
H As I say, our purpose in golng into that was not to 
I 
Hi 

1s | embarrass Mr. Evans, but to help and to show why there 
\ 

19 | was this arthritic condition which is so consistently 

0 \ found from 1968 until 1971. It was there. It wasn't 
i 

a1 i 
| something that was hidden. It was there. The doctors 
| 

22 | found it. The doctors in the Public Health Service 
’ . 

23 | found it. 

24 The Public Health Services are set up 
i 

25 specifically to help seamen, as Mr. Matthews caida. 
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They do not pay for the medical services over there. 
The taxpayers support that. It is a Government insti- 


tuiton. We have them in San Juan. We have them in 


Baltimore; San Francisco and around the country for the | 


c 


purpose of helping our Merchant Marine. Tf they get 
injured or sick, they can be taken care of. So, we 
just can't assume these doctors over there are incom- 
petent. They are dedicated. This service over there 
is equated with similar service in the military. None 
of these people could find a meniscus. I don't think 
there is anybody who dares testify that they give 
slip-shod care over there and just run people in and 
out. They examined this man. 

It is unfortunate that April of this year 
he had a lateral meniscus operation. We don't dispute 
that fact. But, we are saying to you, as Dr. Rizzo 
“e stified, something must have happened after 1971 to 
cause that lateral meniscus, to tear that lateral 
meniscus. Dr. Rizzo didn't equivocate on chis. 

Now, just to talk about Dr. Pi7z0 a second. 
I think His Honor has fairly covered this point. But, 


yet, I have known Dr. Rizzo since T was twelve. I 


grew up with him in Brooklyn. But I can tell you this: | 


Dr. Rizzo has never testified in any of the cases 1] 


have ever tried. 


JERRY C. HARRIS 
206 U. &S. COURTHOUSE 
PORTLAND, OREGON 97205 


4 


THE COURT: I think both sides are goin; far 
afield. I think we have covered Dr. Rizzo enough. 
They saw him. They can judge his credibility. 

MR. MOYLES: Now, we have put into evidence the 
doctors who saw him who haven't testified here, such 
as the reports by the U.S. Public Health. We have put 
into evidence documents signed )y Mr. tvans. And, 
those documents establish when he fell aboard the 
CALMAR vessel on July 1], 1968, which is subsequent 
to both of these talls, he was found fit. There is 
nothing on this document. .You people are welcome to 
take them into the jury room and look at those and see 
whether it shows any problem as to the extremities. 

It has the word "Neg" which means negative. History 
of previous injury, tuberculosis or other illnesses, 
malaria - '4l; T&A. This document says: 

"T hereby certify that I do not now have and 

cave never had, to my knowledce, any physical] 

disability, sickness or accidents except as 

noted on this medical examination report." 
This was signed almost two months after the May 21st, 
1968 incident and not quite a month after the June 
14th, 1968 incident. I assume Mr. Evans signed this. 
He can read English and knew what he was doing when 


he signed it. This is for you to consider. 
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e get to the Seafarers' Union, which is 
his union, these are deemed exhibits in cvidence, 
these cover a period of September 13, 1973, annual 
physical report signed by Julio Evans: 

"“Tnjuries: Skull, no; back, no; ercrem ies, 

no. I certify that the above answers are true 

and correct. Signature Julio Evans." 
That's September, 1973. Just last September, > 
certified to his union that he has no problem with 
extremities. 

He was examined by his union and he was 
given a rating of one. A rating of one means he can 
go back to sea. He is physically fit to sail for 
another year. 

All right, the first part of this is past 
physical where he gives the answer and certifies it. 
The second part is the physical examination by the 
doctor himself. There is nothing on here that shows 
any problem as to the extremities. There is nothing 
in here about any meniscus. 

Certainly, the medical report of July 10, 
1972, Mr. Evans certified to his union doctors, on 
past medical history, it says: 


“other illnesses, hypertension, prostatitis. 


Injuries: Skull, back, extremities, no, no, no. 
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Signed ky Julio Evans. 
Do we just disreyard that statement? That's 1972. 

1971, his answers to the extremities, back 
and skull are the same. On “Other illnesses, hyper- 
tension." Ncthing on that report or the ‘71 report 
about a right knee or left knee meniscus. 

February 2, 1970, past medical history. 
The only thing we see is hypertension again. 

As we say, we know he had the operation 
on April 5th of this year. The last physical we have 
on this man is September, 1973, the physical with his 
union. 

All rizint. What happened in betweer, we 
don't know. But, as Dr. Rizzo testified, in his 
op.ntion, somewhere between '71 and the day of that 
upe-‘ation, something happened which would have caused 
the lateral meniscus + ear and result in the surgery. 

Mr. Fvans testified that he left the CALMAR 
vessej ‘n August of 1968 to return to Puerto Rico 
because of the injury to his knee. We read him a 
question from his deposition taken before trial, 
feptember, 1971, which is certainly three years closer 
to 1968 than today; at that time, we asked the ques- 
tion: Why he returned to Puerto Rico. I am para- 
phrasing. I think you remember his testimony. He 
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stated he went back there for a vacation. And, he 
stated he got some paid vacation. 
Now, it is not unusual in this industry 


for a seaman to finish up on a voyage and sign off the 


vessel, as ne testified right up there. you sign off 
and sign on each voyage; you don't sign off like in 
the old sailing days where you sign on for five ycar.. 
They sign on for a particular voyage at starting 
point and terminate at another. 

In the case of the CALMAR, Mr. Evans 
testified the voyage started on the east coast and 
woule have terminated on the west co st. At ‘hat 
point he could leave the ship. Some } opie de it 
because they might want tc take some time in California. 
But he liked to sign back on again; and, ne signed bac«x 
cn and sailed back to the east coast. It is a 
completely separate trip. That is why he had another 
physical. It is not a continuous thing. 

Then after he got back here in August of 
'68, the vessel finished up that particular voyage and 
he signed off the vessel. He elected to go back to 
Puerto Rico. As he testified in his deposition, he 
went on vacation; he simply went on vacation. 

The history we have read to him before 


shows he signed on and off a lot of otier vessels 
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Guriny this 6-year period, the Seatrain DELAWZ.RE, 
the GATEWAY CIT’; the NEW JERSFY; the JACKSONVILLE 
and a number of other vessels. So, he kept continu- 
ously employed the period of time. 


We, unfortunately, in our industry are 


” 
M 


having a problem; when you sign off an American ves 
it is not always easy to get back on. The problem now 
is with competition between American Marine versus the 
foreign marine. We don't have as many jobs, unfor- 
tunately. So, when you sign off, it is not easy to get 
back on. But, you get paid for when you work. You 
contx.bute to your pension and you build up some 
vacation pay. People Sign off, take time off and go 
' 

to the union and make application to go back on when 
a vessel is available. They get vessels on seniority 
basis. That's all Mr. Evans did this whole period of 
time. He sailed, signed off, took vacations and 
during this whole period of time, there was nothing 
which gave rise to any meniscus problem until some 
unfortunate unforeseen event happened to him after 
1971. Where it happened, how it happened, we don't 
know. We don't inci prove that other event 
happened. It is Mr. Matthews' responsibility. 

The Judge will instruct you what ve mean 


by the preponderance of the evidence. Tt is 
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Matthews' responsibility to prove to you that 
that fall on May 28th, 1968, caused this. lateral 
meniscus. Anc, we say to you, there is no way he has 
proved that at this trial today. 

When you look at the medical: reports and 
you look at the testimony, you will evaluate those 
medicai reports and evaluate that testimony, there is 
no way you can find that that fall gave rise to a 
lateral meniscus tear, which was excised out of his 
Knee or April 5, 1974. 

We are confident yeu will evaluate the 
testinony, the exhibits that are before you, recasting 
your thinking about what was said here today and what 
we tried to put before you and what we did put before 
you, that you cannot come in with a verdict for the 
plaintiff in this case. 

Thank you, Your Honor. 

THE COURT: Mr. Matthews. 

MR. MATTHEWS: Ladies and gentlemen, it's been 
a short trial. As itis Honor said, shorter than T 
expected. I want you to know something, the practice 
of law, and particularly the practice of the trial law 
requires a certain discipline and self-restraint. 
Lawyers, and myself particularly, find it difficul:. 


But in a summation, attorneys are allowed to conumnt 
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